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Scott L. Campbell, ISB No. 2251 
Bradley J Williams, ISB No. 4019 
Tara Martens, ISB No. 5773 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701-0829 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
18946.0059 
Attorneys for Plaintiff / Counterdefendant 
Pioneer Irrigation District 
- FlAk 4~ 9.M. 
AUG 2 4. 2009 ./ 
CANYON COUNTY CLE"'K 
K CANNON, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, 
Plaintiff, 
vs. 
CITY OF CALDWELL, 
Defendant. 
CITY OF CALDWELL, 
Counterclaimant, 
vs. 
PIONEER IRRIGATION DISTRICT, 
Counterdefendant. 
PIONEER IRRIGATION DISTRICT'S 
REBUTTAL EXPERT WITNESS DISCLOSURE - 1 
1248 
Case No. CV 08-556-C 
PIONEER IRRIGATION DISTRICT'S 
REBUTTAL EXPERT WITNESS DISCLOSURE 
Client: 1340472.1 
COMES NOW Pioneer Irrigation District ("Pioneer") by and through undersigned 
counsel of record and in accordance with the Court's Order Granting Amended Stipulation for 
Scheduling and Planning, entered July 7,2009, the parties' First Amended Stipulation for 
Scheduling and Planning, dated June 2, 2009, and Idaho Rule of Civil Procedure 26(b)(4), and 
hereby discloses the following rebuttal and responsive expert witnesses as follows: 
I. 
EXPERT WITNESSES 
A. Mark Ewbank, P.E. 
HERRERA ENVIRONMENTAL CONSULTANTS 
2200 Sixth Avenue, Suite 1100 
Seattle, Washington 98121-1820 
(206) 441-9080 
B. Vince Alberdi 
3510 East 3980 North 
Kimberly, Idaho 83341 
(208) 734-6346 
C. Charles E. Brockway, P.E., Ph.D. 
BROCKWAY ENGINEERING, PLLC 
2016 North Washington Street, Suite 4 
Twin Falls, Idaho 83301 
(208) 736-8543 
D. William J. Mason, P.E. 
MASON & STANFIELD, INC. 
314 Badiola Street 
Caldwell, Idaho 83605 
(208) 454-0256 
PIONEER IRRIGATION DISTRICT'S 
REBUTTAL EXPERT WITNESS DISCLOSURE - 2 
1249 
Client:1340472.1 
E. Christian R. Petrich, Ph.D., P.E., P.G. 
SPF WATER ENGINEERING, LLC 
300 East Mallard Drive, Suite 350 
Boise, Idaho 83706 
(208) 383-4140 
F. P. Steven Porter, P.E., Ph.D. 
Associate Professor 
UNIVERSITY OF IDAHO, DEPARTMENT OF CIVIL ENGINEERING 
Idaho Falls, Idaho 83402 
(208) 282-7974 
G. Jennifer Stevens, Ph.D. 
STEVENS HISTORICAL RESEARCH ASSOCIATES 
500 W. Idaho Street, Suite 202 
Boise, Idaho 83702 
(208) 850-1553 
The rebuttal and responsive opinions offered by the above-referenced expert 
witnesses are based upon and include without limitation, the opinions set forth in: Plaintiff 
Pioneer Irrigation District's Expert Witness Disclosure, dated July 10,2009, any reports attached 
thereto and any supplementation thereof; Counterdefendant Pioneer Irrigation District's Expert 
Witness Disclosure, dated August 10, 2009; deposition testimony to date and to be provided in 
the future; and the rebuttal reports of Drs. Porter and Brockway and Mr. Ewbank and Mr. Mason 
served herewith and available at the time of this filing. 
As City of Caldwell ("City") is aware, Pioneer's expert, Dr. Petrich, has been out 
of the country and unavailable from August 10,2009 (the date of City's Responding Expert 
Witness Disclosure) to date. Consequently, Pioneer will supplement this disclosure with the 
rebuttal and responsive opinions of Dr. Petrich upon his return and as soon as those opinions are 
reasonably available. 
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EXPERTS NOT RETAINED BY PIONEER IRRIGATION DISTRICT 
Various professional developers and technically-trained individuals involved in 
design and stormwater treatment and implementation of policy; said individuals have not been 
retained by Pioneer, but may be called to testify regarding their design and areas of technical 
expertise relevant to subjects within their expertise, and their interactions (if any) with the City 
and/or Pioneer. 
Any and all individuals identified as an expert witness by the City in their present 
and future discovery answers or formal disclosure documents. 
Any and all individuals called to testify as an expert witness by the City. 
In addition to the foregoing individuals, Pioneer reserves the right to call and 
hereby identifies those individuals who may be qualified to render expert opinion testimony but 
who have not been retained as expert witnesses by Pioneer, including but not limited to Pioneer 
employees, developers, engineers and other design professionals, and others whose true and 
correct identities are set forth in the records produced in discovery in this matter. 
III. 
GENERAL RESERVATIONS 
As discovery in this matter is continuing, this disclosure may be updated as 
additional depositions are taken and additional facts become known. 
Pioneer has just begun deposing City representatives, expert witnesses, and lay 
witnesses. At present, City has disclosed only its advancing and responding expert witness to 
date pursuant to Idaho Rule of Civil Procedure 26(b)( 4). As such, Pioneer reserves the right to 
supplement and amend this disclosure in the event the lay or expert testimony and/or opinions 
disclosed and/or rendered by expert witnesses retained by the City, either through written 
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reports, depositions, or written discovery answers, require Pioneer to retain additional or 
substitute expert witnesses. 
Pioneer reserves the right to supplement this disclosure in the event additional 
facts and infonnation become known prior to trial that would necessitate Pioneer to retain 
additional expert witnesses. 
Pioneer reserves the right to supplement this disclosure in the event the 
individuals identified herein become unavailable to testify at trial. 
By making this disclosure, Pioneer does not represent that it will call all the 
disclosed witnesses or that any of the disclosed witnesses will be present at trial. 
DATED this ~ day of August, 2009. 
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MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
By S~C~el; £';f the Finn 
Attorneys for Pioneer Irrigation District 
Client:1340472.1 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this __ day of August, 2009, I caused a true and 
correct copy of the foregoing PIONEER IRRIGATION DISTRICT'S REBUTTAL EXPERT 
WITNESS DISCLOSURE to be served by the method indicated below, and addressed to the 
following: 
Mark Hilty 
HAMIL TON MICHAELSON & HILTY LLP 
1301 12th Avenue 
P.O. Box 65 
Nampa, ID 83653-0065 
Fax: 467-3058 
J. Fredrick Mack 
Erik F. Stidham 
HOLLAND & HART LLP 
101 South Capitol Boulevard, Suite 1400 
Post Office Box 2527 
Boise,ID 83701-2527 
Fax: 343-8869 
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~) U.S. Mail, Postage Prepaid 
( )Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( ) U.S. Mail, Postage Prepaid 
N Hand Delivered 
( ) 'Overnight Mail 
( ) Facsimile 
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Rebuttal Report . 
P. Steven Porter, P.E., Ph.D. 
University of Idaho, Department of Civil Engineering 
ATTACHMENT 
to 
PIONEER IRRIGATION DISTRICT'S 
EXPERT WITNESS DISCLOSURE 
Pioneer v. City of Caldwell 
Case No. CV-2008-556-C 
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Rebuttal to expert witnesses Dr. Jack Harrison 
Summary of Case 
Irrigation of landscaping and food crops with contaminated water is unsafe, and particularly so 
if the users are unaware of the risk involved. The Pioneer Irrigation District (PID) is concerned 
that urban storm water channeled to"their irrigation system by the City of Caldwell and used by 
PID's growing population of residential customers to irrigate lawns and gardens is contaminated 
with human pathogens. PID's concern is based on storm water sampling campaigns conducted 
throughout the US. A database of storm water quality compiled by The Center for Watershed 
Protection showed mean fecal coliform counts of 15,000/100 ml (Schueler, 2000): "nearly every 
individual stormwater runoff sample in the database exceeded bacteria standards, usually by a 
factor of 75 to 100." Closer to PID, Federally mandated monitoring of storm water draining the 
city of Boise is contaminated with high levels of fecal matter indicators (much of which has 
human sources, as shown by DNA testing) during virtually every storm, and where nine years 
implementation ofthe 'best management practices' (BMPs) included in every MS4 permit has 
not led to improvement in bacteriological water quality. 
The City of Caldwell expert witness report (Dr. Harrison) argues that urban storm water and 
agricultural return flows are equivalent. Dr. Harrison also puts forth the notion that urbanization 
leads to improved water quality and reduced risk of human exposure to pathogens. Neither idea 
is correct. Virtually all studies undertaken during the past fifty years indicate that urbanization 
leads to deteriorating water quality, a fact that has led to extensive storm water quality 
management efforts by the EPA and the states. Urban storm water often has much higher flow 
rates and pollutant concentrations than irrigation return flows, which seep comparatively much 
more slowly from the ground. The water quality experts Novotny and Olem (2003) (emphasis 
added) state: 
"urban non point sources have been identified as a major cause of pollution of 
surface-water bodies 
"Diffuse-pollution generation in urban areas is quite differentfrom that in 
rural lands 
"Large portions of urban areas are impervious . .. , resulting in much higher 
hydrological activity. The coefficient of runoff (defined as a ratio of runoff 
volume to that of rainfall) is generally directly proportional to the degree of 
imperviousness . ... Hence, urbanization increases the volume of runoff. 
"The hydrological response of the watershed to precipitation is faster which 
decreases the time of concentration. As a result the runoffpeaks are increased 
(typically two to five times) over those for the predevelopment period. This may 
greatly increase the flooding potential .. 
"increased volume and peakflow due to urbanization causes the velocities in the 
streams to become faster, resulting in increased stream-bank erosion. 
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"Excessive fertilizer and pesticide applications onto urban and suburban lawns 
also represents a water quality problem. 
"Over a longer period of time (for example, ayear), in areas with storm sewers, 
all of the pollution deposited on impervious surfaces that has not been removed 
by street cleaning, wind, or decay will eventually end up in surface runoff . .. 
"The contributions of pollutants washed offfrom impervious surfaces and 
additional loads of overfertilized and contaminated soils change the character 
and the type of pollution from that of the predevelopment period. 
"The frequency of pollution-carrying runoff events is greatly increased in 
developed watersheds with higher imperviousness. 
"Polluted runofffrom impervious urban surfaces is generated during rainfall that 
exceeds a certain minimal threshold value of depression storage, which is about 1 
to 2 mm in areas drained by separate storm sewers . ... areas with large pervious 
surfaces, polluting surface runoff events are only generated during large 
hydrologically rare storms and snowmelt. " 
The USGS (2009) web page contains the following (emphasis added): 
"Much of the rainfall in watersheds having forests and pastures is absorbed into 
the porous soils (infiltration), is stored as ground water, and moves back into 
streams through seeps and springs. Thus, in many rural areas, much of the 
rainfall does not enter streams all at once, which helps preventjlooding. 
When areas are urbanized, much of the vegetation and top soil is replaced by 
impervious sUrfaces such as roads, parking lots, and pavement . ... When 
natural land is altered, rainfall that used to be absorbed into the ground now 
must be collected by storm sewers that send the water runoff into local streams. 
These streams were not "designed by nature" to handle large amounts of 
runoff, and, thus, they can jlood. " 
And the following, also from the USGS (2009); 
"It's not that hard to imagine that as cities grow, things happen that can harm the 
quality of the local water resources." 
The nature of the pollutants found in urban storm water are also much different from those 
originating from rural settings. Roads and traffic, for example, contaminate storm water with 
hydrocarbons (oil and grease), toxic metals, and deicing chemicals. Industry contributes a broad 
suite oftoxic chemicals to urban storm water. With respect to bacteriological water quality, 
several sampling and analysis campaigns have found much higher levels of indicators of fecal 
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contamination in urban stonn water than in water used for irrigation or in irrigation return flows 
(ACHD, 2006; ERO, 2008; Millenium, 2009) 
Dr. Harrison argues that urban stonn water is an important resource that should be used to 
irrigate fannland. However, the contention that the use of stonn water for irrigation is 
encouraged by governmental agencies needs to be qualified: public health concerns about the 
use of urban storm water for irrigation are growing. The US Bureau of Reclamation (USBOR) 
"confronted with existing and potential urban/industrial discharge water polluting its system" 
began to require permits for stonn water dischargers to USBOR facilities that included the 
following (USB OR, 1992): 
"Storm water systems must reduce pollutant discharge to the maximum extent 
practicable, and where necessary, employ water quality controls. 
All permits shall require permittee compliance with all present andfuture water 
quality standards" 
USBOR further stated in a letter to the City of Caldwell (USBOR, 2003) 
"Issues regarding storm water runoff discharge into Reclamation owned drains 
have been brought to our attention. Some of the issues raised included (1) 
regulation of water quality associated with non-agricultural discharges (2) 
cumulative impact of storm water volumes potentially exceeding the capacity of 
the drain, and (3) risk offlooding private property possibly increasing liability 
and litigation exposure. Therefore, Reclamationfeels it is necessary to 
reevaluate our position for accepting non-agricultural discharge into 
Reclamation project facilities. " 
. The USBOR policy was acknowledged by The City of Caldwell, through its attorney (Hilty, 
2005): 
"It is my understanding that Reclamation's current policy regarding storm water 
discharge is set forth in Regional Policy Letter No. RES-3.20-400/J50-J. The 
City believes that, for the most part, that policy sets forth a logical and thoughtful 
approach to legitimate concerns Reclamation may face . .. " 
The current consensus of governments and grower associations is that the quality of water 
used to irrigate food for human consumption should be much better than typical urban storm 
water, and should, depending on the circumstance, approach standards for drinking water (no 
detectable indicator organisms) (Monterey County, 2006; Western Grower's Association, 2006). 
I agree with the City of Caldwell expert's opinion that stonn water treatment will mitigate 
concerns about water quality and flooding, with the caveat that they are properly designed and 
maintained. One need consider treatment systems that address concerns about specific 
pollutants; for example, many systems are intended only to trap sediment and may have little 
effect on concentrations of pathogens or chemicals. The Achilles heel of the City of Caldwell's 
stonn water management plan, however, is its reliance on homeowners or homeowner 
associations for essential maintenance ofBMP's, a practice that has not been effective. 
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Other comments on the report of Dr. Jack Harrison 
OvervitlW 
The City of Caldwell expert witness report addresses the general quality of agricultural runoff 
and water used for irrigation of agricultural land, asserts that urbanization leads to improved 
water quality, and states that government entities encourage the use of storm water for irrigation. 
response to report in general 
The specific issue addressed by my report is the strong probability that bacteriologically 
contaminated urban runoffwill be used on the residential lawns and gardens ofPID customers. 
That urban storm water often has fecal contamination is well established. In addition, it should 
be obvious that use of contaminated storm water on a growing number of lawns and gardens in 
the PID increases the potential for human contact with pathogens. Discussion of water quality 
from agricultural operations in general is not germane. 
Specific Comments 
page lll.1: The conversion of agricultural land to urban landscapes will lead to better water 
quality. 
response 
An IDEQ(2008) report used to support this claim is based on a discussion of phosphorus (a 
fertilizer); bacteria are not mentioned. Phosphorus in water used to irrigate agriculture is a 
beneficial nutrient that behaves differently in the environment than bacteria. The issue of 
phosphorus water quality in agricultural versus urban landscapes isn't clear-cut either; the 
amount of phosphorus applied to turf (golf courses and lawns) can be greater than the amount 
applied to many crops grown in the southern Idaho area (Mahler et aI, 1998; Brown and 
Westermann, 1982). In addition, there are many sources that describe the generally deteriorating 
water quality that accompanies urbanization (EPA, 2005; Pitt et aI, 2004, for example). 
page lll.4: Section 2 states that "Conversion from agricultural to urban land use will reduce the 
risk of pathogen exposure." 
response 
This argument is refuted by Table 2 on page IlL8, which shows higher levels of bacteria in 
runoff from urban landscapes. 
page lll.6: The report states that (emphasis added): "bacteria loads from urban lands are also 
lower than loads from irrigated lands". 
response 
Bacteriological water quality and associated health risks are determined by concentrations 
(amount per volume) not by loads (number per time). Very large concentrations of indicators of 
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fecal contamination in urban storm water deem it unsafe for contact with humans or their food. 
Also, again, the case at hand is about runoff from urban landscapes. 
page III.6: The report states "With the reduction in loads and other management efforts directed 
by the TMDL implementation plans and NPDES permits, water quality in the lower Boise is 
expected to improve". 
response 
The notion of a future "expected to improve" storm water quality may not be of comfort to water 
users concerned with the quality of irrigation water that is currently introduced to the PID system 
by the City of Caldwell. 
page 111.8: Table 2. 
response 
Table 2 supports the fact that urban storm water often contains high levels of indicators of fecal 
contamination. The average and maximum values reported in the table are many times higher 
than standards applicable to water for human contact or used to irrigate food consumed by 
humans. 
page III.8: Section 4.2 cites a US Bureau of Reclamation report (USBR, 1994) advising that 
water exceeding primary contact standards is suitable for use in irrigation. 
response 
In 1992, the USBOR began to require permits for storm water dischargers to USBOR facilities 
that included the following (USBOR, 1992): 
"Storm water systems must reduce pollutant discharge to the maximum extent 
practicable, and where necessary, employ water quality controls. 
All permits shall require permittee compliance with all present andfuture water 
quality standards " 
This USBOR policy hardly sounds like a blanket endorsement of storm water. Moreover, as 
discussed above, the USBOR's more recent position regarding urban storm water drainage into 
irrigation facilities does not support Dr. Harrison's use of the 1994 USBOR report in a policy 
context; the more recent relevant policy reference is USBOR (2003). 
Governmental entities as a rule strongly discourage the application of contaminated water to 
food crops. The Monterey County California Health Department (2006), for example, has set 
limits equivalent to the primary contact standard for water applied pre-harvest to lettuce and 
leafy green vegetables. The standard for water applied post-harvest is undetectable e. coli. 
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The IDEQ has set standards for reclaimed wastewater that will be used for irrigation in the state 
of Idaho that are much more stringent than those for primary contact. Indeed, samples exceeding 
230 total co Ii formsl 1 00 ml are designated a class 'E' water (emphasis added) (IDEQ, 2007): 
"Class E efJluent is municipal reclaimed wastewater that is used to irrigate 
forested sites where public access is restricted and the municipal wastewater 
shall be of at least primary efJluent quality. Animals shall not be grazed on land 
where Class E municipal wastewater is applied, and animals shall not be fed 
harvested vegetation irrigated in this manner withinfour (4) weeks of 
application. " 
Application of a Class E water to crops that will be consumed by humans is forbidden. 
page llI.I0: Table 4 
response 
That urban storm water has poor bacteriological water quality is supported by Table 4 which 
shows very high fecal coliform concentrations for runoff from predominately urban landscapes. 
page llI.16: The report concludes that "urban storm water is a relatively small contributor of 
pollutants to the Boise River watershed". 
response 
The case at hand concerns specifically the contribution of urban storm water to the PID system. 
That urban storm water is of poor bacteriological water quality is not in dispute. 
page llI.16: "As with sediment and TP, annual concentrations of bacteria would be expected to 
decrease as land is converted from agricultural to urban and residential uses." 
response 
The author is attempting to draw without support an analogy between sediment, TP (total 
phosphorus) and bacteriological water quality. Fecal contamination of storm water is very 
different from phosphorus and sediment with respect to changing land use. It's not generally the 
case that changes in bacteriological water quality will match changes in sediment and nutrients. 
That urbanization leads to impaired bacteriological water quality is supported by an immense 
body of research. 
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page III.16: The report states "agricultural and urban reuse of stonn water should be actively 
promoted and implemented as the preferred approach for managing our water supplies". 
response 
Use of stonn water on vegetation that could be consumed by humans is dangerous and should be 
discouraged. The state legislature in California has contemplated prohibition of the practice, 
while Monterey County California has set bacteriological standards that are in some cases much 
lower than primary contact standards. 
page III.21: The report states, "typical concentrations of bacteria in stonn water are much lower 
than those occurring in wastewater". 
response 
Samples have been taken from the City of Boise stonn water system that have e.coli 
concentrations typical of untreated wastewater (ACHD, 2006). 
page IV.3: Table 1 shows that sand filters remove 75% of bacteria from stonn water. 
response 
The portion of Table 1 showing sand filters is irrelevant. Only specially designed and operated 
sand filters remove high percentages of bacteria. Also, the City of Caldwell manual doesn't 
recommend sand filters. Furthennore, sand filters operated to remove high percentages of 
bacteria are expensive to build and operate; A private developer would typically not voluntarily 
use sand filters to treat stonn water. 
page V.2: The report describes water quality in the Boise Valley. 
response 
The issue at hand is the contribution of urban runoff to the PID system. 
page V.3: The report quotes from MacCoy (2004) regarding fecal colifonn concentrations, 
referring to "trends" and "flow-adjusted concentration". 
response 
The MacCoy (2004) report is not given context: "trends" are not defmed and "flow-adjusted 
concentrations" are not, in fact, concentrations, but a quantity derived from measured 
concentrations. 
1261 
page V.4: Section 2 states that conversion from agricultural to urban land uses will reduce the 
risk of pathogen exposure. 
response 
This section repeats the argument of Section 2, page IIIA. 
page V.4: Section 3 states that EPA recommends that storm water be used for irrigation 
response 
As noted above, the use of storm water on crops that will be consumed by humans is to be 
discouraged and expressly forbidden in some jurisdictions. In addition, the USBOR policy 
discussed above cannot be regarded as a recommendation to irrigate with storm water. 
page V.S: Section 5 states that urbanization reduces the risk of contact with pathogens. 
response 
This section repeats the arguments of section III. 
page V.S: Section 4 states that the Caldwell Storm Water Manual applies to new and 
redeveloped areas. 
response 
A redeveloped area is defined in the Manual as "The addition of any impervious area greater 
than 1,000 square feet" (City of Caldwell, 2006), is for all practical purposes, a new development 
that increases the amount of impervious area. 
page V.6: "Dr. Porter suggests that detention is not a suitable BMP for stormwater 
management" . 
response 
The statement is a distortion of my characterization of detention facilities. With respect to 
detention facilities my report states (with support): 
"To the extent that contaminants infiltrate into the subsurface or are sorbed to 
suspended solids they are removed. Overall, detentionfacilities have poor 
performance when it comes to dissolved contaminants and indicator organisms. 
The IDEQ gives dry extended detentionfacilities their lowest rating «25% 
removal) for bacteria removal (IDEQ, 2005). EPA believes that detention 
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Rebuttal Report 
Pioneer Irrigation District vs City of 
Caldwell 
Prepared by: C.E. Brockway, Brockway Engineering, PLLC 
August 21, 2009 Date: 
Introduction 
Purpose of Report 
This report was prepared by C.E. Brockway P.E., PhD in response to expert reports 
prepared by consultants to the City of Caldwell. Specifically reports by Mark Forest, 
HDR Engineering; John Koreny, HDR Engineering, and Jack Harrison, HyQual, P.A., 
updated Mark Ewbank report. The purpose of this report is to: 1. Address statements 
and allegations and opinions expressed by the City of Caldwell consultants relative to 
the nature of water quality changes effected by discharge of urban storm water into 
irrigation channels of the Pioneer Irrigation District: 2. Provide rebuttal information and 
analysis relative to the potential hydraulic impacts of introduction of urban stormwater 
into irrigation canals: and 3. Provide rebuttal information to show that installation of 
stormwater management facilities without adequate engineering oversight poses risks to 
Pioneer Irrigation District relative to system safety and increases liability. 
Report by Jack Harrison, HyQual P .A. 
Harrison references the 2008 DEQ study and indicates that conversion of 
agricultural irrigated land to urban land use will decrease drainage during the 
irrigation season compared to drainage from agricultural land and improve water 
quality in the Boise River. He states "This reduction in drainage related to the 
conversion from agricultural land to urban land uses improves water quality (DEQ 
2008)." 
This statement relates only to conclusions provided by DEQ relative to Boise 
River water quality and not to water quality in drains or channels of the Pioneer 




ioneer Irrigation District v Ctty of Caldwell 
(August 24, 2009) 2 
Boise River. The impact of conversion of irrigated agricultural land to urban use 
from storm water runoff on drains and channels of the irrigation district is not 
addressed in this statement; only the effect during the irrigation season of 
changes in applied irrigation water. The primary area of concern of Pioneer 
Irrigation District is the impact on the hydraulics and water quality of irrigation 
facilities during storm induced runoff events not during routine operation of the 
system. It is conceivable that water quality in the Boise River during the irrigation 
season may be improved by conversion of significant areas within the service 
area of Pioneer Irrigation District because the volume of surface runoff to the river 
may decrease. This improvement, if it happens, is related to the relative 
percentage of the irrigated agricultural land that is sprinkler irrigated from the 
irrigation system and the amount of urban developed land that is provided water 
from the irrigation district. The target of Mr. Harrison's analysis appears to be the 
effect on Boise River water quality and the effectiveness of efforts to meet the 
TMDL goals at the mouth of the river and not the effect on water quality of storm 
water runoff into facilities of the Pioneer Irrigation District. Boise River water 
quality is affected by many other factors than those addressed by Mr. Harrison. 
The conclusion by Mr. Harrison that converting agricultural land to 
urban/residential land will lead to reduced levels of sediment and TP in the Boise 
River is not based on sampling of specific storm runoff events in the Pioneer 
system and is based on values for specific tributaries and the Boise River for non-
specific times, but not necessarily storm events. 
Mr. Harrison documents various sources of contaminants (Attachment III.C) 
including Cryptosporidium in Michigan and Wisconsin, Campyrobacter -related 
illness in New Zealand, E-coli from avianlwaterfowl, livestock, wildlife and pets in 
the lower Boise River valley, septic tank wastewater discharge to ground water in 
the United States, agricultural bacterial sources in the Boise River near Parma 
Bridge, and the fact that runoff from CAFOs can contain contaminants. With the 
exception of citations of the ERO study (1998), none of these citations are specific 
to the Pioneer Irrigation District system. 
The use of the Bacterial Indicator Tool (EPA(2001», to estimate monthly 
accumulation rates of fecal coliform bacteria on various types of land uses is not 
specific to the Pioneer Irrigation District or the City of Caldwell. These estimates 
are generic and purportedly indicate the levels of bacteria that can be discharged 
to surface water during irrigation or rainfall events. However, these estimates are 
not estimates for any particular event on the Pioneer system. 
Report by Mark Forest, HDR Engineering August 10,2009 
The need for adequate evaluation of the hydraulic and hydrologic parameters 
affecting the adequacy of any storm runoff treatment or control cannot be discounted. A 
primary responsibility of the Irrigation District is to provide adequate irrigation supplies to 
patrons. To do so, the District's distribution facilities must be hydraulically adequate and 
safe in order to minimize risk to facilities and adjacent property. The City of Caldwell 
Storm Water Management Manual outlines procedures for engineering evaluation and 
design of outfalls from developments into the irrigation systems. These procedures are 
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primarily detention systems, which if adequately designed, installed, operated, and 
maintained, will potentially decrease the peak flow generated from the design storm on 
developed land. They will not significantly decrease the total volume of runoff below 
that expected from an un-treated watershed. 
3 
Irrigation District personnel or their consultants understand the hydraulics of the irrigation 
system, operational capabilities, and particular characteristics of the system operation 
better than developers or City technical personnel. Therefore, in order for the District to 
assume any additional risk to the system from urban storm water outfalls, the District 
must have authority and responsibility for approving or dis-approving any changes which 
in their opinion, may impact system capability or operations. This includes final approval 
of proposed designs and final approval and inspection of as-built systems. The District 
has a responsibility to utilize competent engineers to evaluate proposed encroachments 
into the distribution system to minimize any risk. Utilization of licensed professional 
engineers familiar with the distribution system for evaluation of proposed encroachments 
minimizes risk of potential failure and liability. 
Analysis of the adequacy of proposed encroachments contemplating additional flow in 
the distribution system should include a determination of impacts from future potential 
development and encroachments, not just a current single proposal. To infer, as Mr. 
Forest does (p26), that, because no canal breaks or system failures attributable to 
urban development have occurred in the Pioneer distribution system to date, that 
increased maintenance will not be required or adequate engineering evaluation is not 
warranted is not justified. By performing extended or preventive maintenance on canals 
or laterals where additional runoff enters the system, the District is performing preventive 
measures so that the risk of failures is decreased. An example where the District was 
required to increase the freeboard to provide protection to adjacent subdivision property 
is on the Phyllis canal near the West Valley Estates subdivision. 
A storm water management manual such as the City of Caldwell has adopted may be 
technically adequate to ameliorate impacts from storm water inflow to canals and 
laterals. However, a successful stormwater management program requires that the 
procedures and design criteria be evaluated by the responsible operating entity (the 
District), incorporated in all submitted plans, successfully installed, implemented as 
designed, and maintained by capable and competent organizations. Without review and 
approval by Pioneer Irrigation District and assurance that the proposed plans are, in fact, 
installed as approved, the District cannot be assured of continued safe operation of the 
system. 
Storm water runoff volumes and peak flow rates are greater from untreated urban areas 
than from agricultural fields. Development of a commercial or residential subdivision 
involves a decrease in irrigated area as compared to an irrigated field. The irrigated 
areas within a residential subdivision consist of lawns and landscaping and common 
areas which, for a typical development of four (4) units per acre, may be only 50% of the 
gross area of the subdivision. The infiltration of pavement and the house footprint can 
be assumed to be insignificant and the irrigated area is primarily turf grass. Thus, the 
infiltration volume per acre during a storm event will be lower on the subdivision than on 
an equivalent acre of pasture or other crop. The fact that the infiltrating area on a 
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no elaborate research to ascertain that the net infiltration on the subdivision will be less· 
than on a cropped or plowed field. Initial infiltration rates on silt loam soils may be as 
much as 2.5 inches/hour with stabilized rates of about 0.5 inches/hour. Soils with higher 
porosity (sandy soils) will exhibit significantly higher infiltration rates and clay soils 
significantly lower (Linsley, Kohler, and Paulhus, Applied Hyrology, McGraw Hill, 1949). 
Mr. Forest states that "This information suggest (sic) that the impact of future 
development will be to reduce peak flows entire (sic) Pioneer's system while also 
reducing overall runoff volume." P 28 ~4. He fails to offer credible evidence that, even 
strict implementation of the City of Caldwell's stormwater management manual, will 
reduce runoff volumes. The City's manual appears to rely solely on detention systems 
which, if properly implemented may reduce peak outflow but not total volume. Again, the 
success of any management plan depends on strict adherence to design criteria and 
oversight procedures for construction. There is considerable testimony from Pioneer 
Irrigation District staff and Pioneer's retained engineer that this is not the case. 
Mr. Forest asserts that the analysis utilized by Brockway is invalid for two reasons. One, 
that the data developed by Mr. Ewbank as an example of storm water runoff from a 
typical subdivision is invalid; and two that the technical approach utilized by Brockway to 
estimate cumulative impacts using the erroneous data is also invalid P 21 ~4. Forest 
proffers that the assumption used by Brockway that the volume of runoff and peak runoff 
from the same storm is linear with storm area is incorrect. He offers an analysis of peak 
flow estimates for streams in Idaho using a procedure developed by the U.S. Geological 
Survey outlined in the report" Estimating the Magnitude of Peak Flows at Selected 
Recurrence Intervals for Streams in Idaho, Water Resources Investigations Report 02-
4170,2002". Mr. Forest developed a table and graphs utilizing relationships in the 
USGS report for areas in Region 7a, which includes Caldwell, showing the peak flow 
from 25 yr and 100yr return periods for drainage areas from 0.1 square miles to 40 
square miles. His analysiS shows that, using the USGS procedure, the peak discharge 
(cfs/acre) decreases as the size of the watershed of the stream increases. His analysis 
is correct, but his assumption relative to the watershed is erroneous. 
The USGS procedure was developed from measured discharge data in Idaho on 
undeveloped watersheds. The input parameters for the USGS procedure for Region 7a 
include only the drainage area with no reference or coefficients to differentiate between 
a developed or urbanized area or an undeveloped watershed. Utilizing this procedure to 
conclude that the peak flow and volume outflow from storms on urbanized areas such as 
the Caldwell area are non-linear is incorrect. The USGS publication specifically lists 
limitations of the regional regression equations. Page 20 of the USGS report states that 
"The regression equations are not applicable for streams that exhibit significant gains 
and (or) losses as a result of flow from springs or seepage through highly permeable 
streambeds. The equations also are not applicable for streams affected by irrigation 
diversions or large dams that regulate streamflow. The Boise River downstream from 
Lucky Peak Lake, the Clearwater River downstream from Dworshak Reservoir and the 
entire Snake River in Idaho are examples of stream reaches within the study area for 
which the regional regressions equations are not applicable. The regional regression 
equations might not be reliable for sites in urbanized basins. Techniques for estimating 
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These exclusion criteria show that use of these types of equations are not applicable 
and do not support the conclusion which Mr. Forest reached regarding the non-linearity 
of peak flow and volume estimates provided by Brockway. Mr. Forest also utilized an 
erroneous assumption by assuming that the Brockway analysis was based on a 
continuous watershed and not a series of small, developed areas (subdivisions) which 
would be the likely future development scenario. Thus the extrapolation of calculated 
peak flow and volume from the example watershed used by Brockway is justified. 
Mr. Forest states P24 111 that "Dr Brockway also does not acknowledge the effects of 
the detention and retention requirements of the Manual in his analysis" The analysis by 
Brockway was performed specifically to estimate the potential peak flows and storm 
runoff volumes which could occur without treatment, either retention or detention. 
5 
Page 3 of the Brockway report states« Specifically, the results of the analysis for the 
Group B soils on the area common to the Caldwell impact area and the Pioneer 
Irrigation District service area(Scenario 2) show that, with full development, the peak 
flows would more than double and the volume runoff would likewise double. 
Implementation and maintenance of detention facilities as outlined in the City of Caldwell 
Stormwater Management Manual would reduce the future peak flow estimates but would 
not modify the estimated volume runoff. Installation of retention facilities on new 
development would effectively reduce both the future peak flow estimates and the 
volume runoff estimates." 
Report by John Koreny, HDR Engineering August 10,2009 
Mr. Koreny offers three opinions in his report. Specifically, 1) that Stormwater 
discharges from residential urban developments with retention/detention facilities 
constructed according to the Caldwell Municipal Stormwater Management Manual 
will have less peak runoff than undeveloped agricultural lands; 2) the Dr. Petrich's 
report does not provide specific evidence that justifies his opinion that canals and 
drains operate at full capacity. Dr. Petrich provides no evidence that storm water 
discharges are increasing flows in the drains and canals beyond their capacity; 
and 3) that the infiltration requirements in the Caldwell Municipal Stormwater 
Management Manual are appropriate and typical of other municipal stormwater 
manuals. 
Mr. Koreny, in his rebuttal of Dr. Petrich, neglects the qualification which Dr. 
Petrich appends to his opinion, mainly that "Absent storm water retention or 
detention, runoff from urban areas has greater magnitude and shorter lag time 
compared to non-urban runoff."(emphasis added) All engineers and hydrologists 
will have to agree that properly designed, constructed, operated and maintained 
storm water management facilities will benefiCially impact peak flows and volume 
runoff from urban areas. The concern is that the procedures outlined in the City 
of Caldwell manual and the provisions to assure oversight and adherence to 
construction speCifications and long term maintenance, do, in fact, assure that 
beneficial impacts, sufficient to assure Pioneer 10 of the safety of the distribution 
system, will occur. In support of his second opinion, Mr. Koreny offers a plot of 
reported diversions into the Phyllis Canal from the Boise River for the period 1986 
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through 2008 and infers that this evidence is adequate to show that the Phyllis 
canal in recent years is operating at flow rates under the maximum capacity. 
This data does show that the diversion from the Boise River has been below Mr. 
Koreny's postulated maximum capacity of 535 cfs. It would have been more 
conclusive if Mr. Koreny had analyzed the other sources of inflow to the Phyllis 
Canal to evaluate the total water supply trends. Particularly, the inflow to the 
Phyllis Canal available from the 5 mile drain, and other drains providing water ro 
the system are significant Likewise, an examination of the full period of record 
for the Phyllis Canal diversion from the Boise River will show Significant periods 
when the canal operated at discharges higher than the Koreny 535 cfs level. 
When Boise River water supplies are low, the peak canal capacity may not be 
available. The assertion that the plot of Phyllis canal peak diversions is evidence 
that the canals and drains of the Pioneer Irrigation District are not operating at full 
capacity sometime during the irrigation season is not supported. 
Report by Michael Murray, HDR Engineering August 10,2009 
Mr. Murray opines that" ---with conversion of flood irrigation to spray irrigation 
and continual changes in land use from agricultural to residential, canals, laterals, 
and ditches in the Pioneer Irrigation District should have available conveyance 
capacity. P 61J2". 
Mr. Murray offers an analysis of irrigation water diversion requirements for flood 
irrigation and spray irrigation to show a reduced water requirement for sprinkled 
lawns in subdivisions. This analysis is provided to rebut Dr. Petrich's assertion 
that" many of the canals operate at full capacity during the irrigation season 
leaving little freeboard for additional floWS." 
Mr. Murray neglects the fact that the canals and laterals of the Pioneer Irrigation 
District were deSigned for conditions existing in the early 1900's with headgates 
placed at elevations necessary to deliver to water users on the highest ground 
possible. As a result, the canals must be operated at high enough water levels to 
deliver to the headgates as designed. This means that the minimum freeboard 
must be maintained leaving little capacity left for storm water inflow. 
Mr. Murray also does not offer and opinion as to the percent of the Pioneer 
Irrigation District that has converted from flood irrigation to spray irrigation. 
Testimony from Pioneer staff indicates that very little of the District has converted 
to sprinkler so that historical water delivery requirements to the irrigated lands 
(leaving little capacity for stormwater) have likely not changed Significantly. 
Revision of Brockway Analysis of Potential Peak Flow and Volume 
Incorporating M. Ewbanks revised TR55 analysis 
A report on Potential Peak Runoff Discharge and Volume for the City of 
Caldwell/Pioneer Irrigation District Area was submitted on July 24, 2009 to show 
the relative impact of untreated stormwater runoff from developed areas versus 
agricultural land in the Caldwell/Pioneer ID area. The results represented in this 
report were based on the analysis by Mark Ewbank, of an evaluation using the 
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USDA TR55 analysis of sample developed areas in the Caldwell/Pioneer 10 area. 
Mr Ewbank has since revised his analysis and recalculated the estimated pre and 
post development peak discharges and runoff volumes from various frequency 
storm events. 
Based on the revised estimates included in Mr. Ewbank's amended report, the 
following results were calculated by Brockway: 
Utilizing the TR55 analysis of the Delaware Park Subdivision, the calculations for peak 
flows and volume runoff for 2006 conditions with Scenario 1 on Group B soils is shown 
in Equation 1 and 2. 
Equation 1: Sample equations Scenario 1 with 2006 peak flow for Irrigated Land. 
1.82 CFS 
10.6-6 Acres .13256 Acres of irrioated Land = 2263 CFS peak flow 
Equation 2: Sample equations Scenario 1 with 2006 volume for Irrigated Land. 
0.461 ac- It 
10,66 Acres • 13256 Acres of Irrtoated Land = 573 acre feet I..?olume 
This analysis was prepared to illustrate the relative magnitude of peak flow and volume 
runoff that is potentially possible with full development of land in the City of Caldwell 
area. The analysis assumes that no retention or detention systems are operating to 
reduce the peak stormwater discharge or to modify the volume runoff. In this sense, the 
results indicate only a total potential peak discharge and volume runoff if no stormwater 
management on-site occurred. Specifically, the results of the analysis for the Group B 
soils on the area common to the Caldwell impact area and the Pioneer Irrigation District 
service area (Scenario 2, within Pioneer service area and within the City of Caldwell 
impact area) show that, with full development, the peak flows would increase by 
approximately 1406 cfs or 43% and the volume runoff would likewise increase by 274 af 
or 33%. Implementation and maintenance of detention facilities as outlined in the City 
of Caldwell Stormwater Management Manual would reduce the future peak flow 
estimates but would not modify the estimated volume runoff. Installation of retention 
facilities on new development would effectively reduce both the future peak flow 
estimates and the volume runoff estimates. The following spreadsheets show the 
revised estimated peak flows and volume runoff for the areas within the City of Caldwell 
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Scenario 1 
Potential Peak Runoff Discharge and Volume with Impact area of 27115 Acres 
I
EStimatlon of runoff values within the Caldwell Impact area based on a 25 year stonn event calculated by Brockway Engineering using 
an e.ample provided by Herrera Environmental Consultants' using the TR·55 Model (10.66 Acres). Impact area of 27115 acres for 2006 
was estimated from ,,,Idwell Subdivision Map (10/16/2008). In 2006 there were 13256 acres of Irrigated land and 13859 acres of 
Developed Land within the Impact area. Potential discharge and volume runoff assume no runoff detention or retention facilities per 
Herrera report. 
Group B Soli Types 
% Developed Irrigated Lilnd Developed Land Totil ls 
Land Irri~ated Land Developed Land Peak (CFS) Volume (ac-ft) Peak (CFS) Volume (ilc-ft Peak (CFS) Volume (ac.ft) 
0% 27115 Acres o Acres 4629 1173 0 0 4629 1173 
10% 24404 Acres 2712 Acres 4166 1055 664 156 4830 UU 
20% 21692 Acres 5423 Acres 3704 938 1328 313 5031 1251 
30% 18981 Acres S135 Acres 3241 821 1992 469 5232 U90 
40% 16269 Aetes 10846 Acres 2778 704 2656 626 5433 1329 
50% 13558 Aetes 13558 Acres 2315 586 3319 782 5634 1368 
51% 1325& Acres 13859 Acres 2263 573 3393 800 5656 1373 
&0% 1084& Acres 16269 Acres 1852 469 3983 939 5835 1408 
70% S135 Acres lS981 Acres 1389 352 4647 1095 6036 1447 
80% 5423 Acres 21692 Acres 926 235 5311 1251 6237 1486 
90% 2712 Acres 24404 Acres 463 117 5975 1408 6438 1525 
100% o Acres 27115 Acres 0 0 6639 1564 6639 1564 
Soil Group B Peak Flows 
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Scenario 1 
Potential Peak Runoff Discharge and Volume with Impact area of 27115 Acres 
Estimation of runoff values within the Caldwell Impact area based on a 25 year storm event calculated by Brockway Engineering using 
an example provided by Herrera Environmental Consultants' using the TR-55 Model (10.66 Acres). Impact area of 27115 acres for 2006 
was estimated from Caldwell Subdivision Map (10/16/2008). In 2006 there were 13256 acres of Irrigated Land and 13859 acres of 
Developed land within the impact area. Potential discharge and volume runoff assume no runoff detention or retention facilities per 
Herrera report. 
Group C Soil Types 
% Developed Irrigated Land Developed Land Totals 
L;md Irrigated Land Developed Land Peak (CFS) Volume (ac tt) Peak (CFS) Volume (ac tt) Peak (CFS Volume (ac·tt) 
0% 27115 Acres o Acres 8470 1910 0 0 8410 1910 
10% 24404 Acres 2712 Acres 7623 1719 979 217 8603 1936 
20% 21692 Acres 5423 Acres 6716 1528 1959 434 8135 1963 
30% 18981 Acres 8135 Acres 5929 1337 2938 652 8867 1989 
40% 16269 Acres 10846 Acres 5082 1146 3917 869 8999 2015 
50% 13558 Acres 13558 Acres 4235 955 4896 1086 9132 2041 
51% 13256 Acres 13859 Acres 4141 934 5005 1110 9146 2044 
60% 10846 Acres 16269 Acres 3388 764 5876 1303 9264 2061 
70% 8135 Acres 18981 Acres 2541 573 6855 1521 9396 2094 
80% 5423 Acres 21692 Acres 1694 382 7834 1738 9528 2120 
90% 2712 Acres 24404 Acres 847 191 8814 1955 9661 2146 
100% o Acres 27115 Acres 0 0 9793 2172 9793 2172 
... - -----.. -------~.-------.. --- - -.---.- . ~----.-------.-----------~--------! 
Soil Group C Peak Flows 
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Scenario 2 
Potential Peak Runoff Discharge and Volume with Impact area of 18966 Acres 
Estimation of runoff values within the Caldwell impact area based on a 25 year storm event calculated by Brockway Engineering using 
an example provided by Herrera Environmental Consultants' using the TR-SS Model (10_66 Acres). Impact area of 18966 acres for 2006 
lVas estimated from Caldwell Subdivision Map (10/16/2008). In 2006 there were 9654 acres of Irrigated Land and 9312 acres of 
Developed Land Within the impact area. Potential discharge and volume runoff assume no runoff detention or retention facilities per 
Herrera report. 
Group B 5011 Types 
% Developed Irrigated Land Developed Land Totals 
Land Irrigated Land Developed Land Peak (CFS) Volume (ac-It) Peak (CFS) Volume (ac-It) Peak (CFS) Volume (ac-It) 
0% 18966 Acres o Acres 3238 820 0 0 3238 820 
10% 17069 Acres 1897 Acres 2914 738 464 109 3379 848 
20% 15173 Acres 3793 Acres 2590 656 929 219 3519 875 
30% 13276 Acres 5690 Acres 2267 574 1393 328 3660 902 
40% 11380 Acres 7586 Acres 1943 492 1857 438 3800 930 
49% 9654 Acres 9312 Acres 1648 417 2280 537 3928 955 
50% 9483 Acres 9483 Acres 1619 410 2322 547 3941 957 
60% 7586 Acres 11380 Acres 1295 328 2786 657 4081 985 
70% 5690 Acres 13276 Acres 971 246 3251 766 4222 1012 
80% 3793 Acres 15173 Acres 648 164 3715 875 4363 1039 
90% 1897 Acres 17069 Acres 324 82 4179 985 4503 1067 
100% o Acres 18966 Acres 0 0 4644 1094 4644 1094 
1--· · ... ·-------- ··.--- -- - -------------- - - ------------ -- ------ - - - - ---------- -------- --: 
I I i Soil Group B Peak Flows ' 
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Scenario 2 
Potential Peak Runoff Discharge and Volume with Impact area of 18966 Acres 
Estimation of runoff values within the Caldwell impact area based on a 25 year storm event calculated by Brockway Eng ineering using 
an example provided by Herrera Environmental Consultants' using the TR-55 Model (10.66 Acres). Impact area of 18966 acres for 2006 
·was estimated from Caldwell Subdivision Map (10/16/2008) . In 2006 there were 9654 acres of Irrigated Land and 9312 acres of 
Developed Land w ithin the impact area. Potential discharge and volume runoff assume no runoff detention or retention facilities per 
Herrera report. 
Group C Soli Type. 
% Developed Irrigated Land Developed land Totals 
Land Irrigated Land Developed Land Peak (CFS) Volume (ac· ft) Peak (CFS) Volume (ac·ft) Peak (CFS) Volume (ac·ft 
0% 18966 Acres DAcre! 5925 1336 0 0 5925 1336 
10% 17069 Acres 1897 Acres 5332 1203 585 152 6017 1354 
20% 15173 Acres 3793 Acres 4140 1069 1310 304 6110 1373 
30% 13276 Acres 5690 Acres 4147 935 2055 456 6202 1391 
40% 11380 Acres 7586 Acres 3555 802 2740 608 6295 1409 
49% 9654 Acres 9312 Acres 3016 560 3363 746 6379 1426 
50% 9483 Acres 9483 Acres 2962 668 3425 760 6387 1428 
60% 7586 Acres 11380 Acres 2370 534 4110 912 6480 1446 
70% 5690 Acres 13276 Atres 1777 401 4795 1064 6572 1464 
80% 3793 Acres 15173 Acres 1185 267 S480 U16 6665 1483 
90% 1897 Acres 17069 Atres 592 134 6165 1367 6757 1501 
100% o Acre! 18966 Acres 0 0 6850 1519 6850 1519 
-----, 
Soil Group C Peak Flows 
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Rebuttal Analysis of Stormwater Runoff Characteristics & Responses to Expert Witness Disclosures 
Introduction 
In support of Pioneer Irrigation District's Amended Complaint for Declaratory and Injunctive 
Relief against the City of Caldwell, Idaho, Herrera Environmental Consultants (Herrera) 
produced a report entitled Evaluation of Stormwater Characteristics and Effictive Stormwater 
Management Options at Development Sites, dated July 7, 2009. This report presents an analysis 
of stormwater runoff characteristics associated with typical development sites in the city of 
Caldwell, Idaho, and presents a rebuttal to review comments dated August 10,2009, on the 
Herrera report cited above that were produced by consultants representing the City of Caldwell. 
Overview of Analysis and Rebuttal of Comments from the City's 
Consultants 
The substantive comments directed at the original Herrera report by the City's consultants can 






Comments on the characterization of example development sites used to 
demonstrate changes in stormwater runoff characteristics 
Comments on the use of the Rational Method for deriving stormwater 
runoff volume estimates 
Comments regarding the lack of supporting evidence that constructed 
stormwater ponds are not performing as designed/intended in Caldwell 
Comments on the input data used for assessing existing and post-
development runoff characteristics using the NRCS TR-55 calculation 
methodology 
Comments on the characterization of water quality effects associated with 
urbanization in a farmland setting 
This report is organized based on these five sets of issues. In the course of clarifying certain 
aspects of the original Herrera report and rebutting comments provided by the City's consultants 
on that report, analysis is presented herein. 
Regarding comments directed at our report associated with the City's process for allowing 
parties downstream of development sites to comment meaningfully on development proposals, 
we defer to Pioneer Irrigation District, its attorneys, and Will Mason to rebut those comments. 
ir 09-04229-000 rebuttal analysiS of sw characteristics.doc 
August 24, 2009 Herrera Environmental Consultants 
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Definition of Example Development Site Characteristics 
Mark Forest ofHDR Engineering commented that the information presented in the original 
Herrera report regarding site areas for the Delaware Park Subdivision No.1, Unit 8, and the 
Canyon Park Animal Hospital projects, and associated soil characteristics, was incorrect. The 
land areas presented in our report (4.95 acres for the Delaware Park site and 0.21 acres for the 
Canyon Park Animal Hospital site) were taken directly from the drainage reports that were 




The Delaware Park Subdivision No.1, Unit 8 project was divided into 
west and east drainage basins. Our analysis focused on the east basin. 
The east basin retention pond was designed to serve a drainage area of 
4.95 acres, which accounts for street rights of way and 20 feet of adjacent 
land on either side of the right of way. The remainder of the development 
site area was not included in the design calculations for retention pond 
sizing by the developer's design consultants (WHPacific), so we did not 
include that additional site area in our analysis. To provide a detailed 
response to Mr. Forest's own analysis of runoff characteristics at this site, 
the analysis of runoff characteristics presented later in this report considers 
the entire east basin development area, which is larger. 
The drainage report that was the basis for the Canyon Park Animal 
Hospital site analysis (prepared by Mason & Stansfield, Inc. and dated 
November 20,2007) addresses only "Detention Basin No. I", with a 
corresponding site drainage area of 0.21 acres. Thus, our analysis focused 
on that same drainage area. 
Regarding characterization of the hydrologic soil groups at each of these two sites, as stated in 
our original report our analysis sought to bracket what can be expected at similar development 
sites in Caldwell by presenting runoff calculations associated with group Band C soils, which 
are representative of nearly all of the land in Caldwell based on evaluation of the published 
NRCS soil survey data for Canyon County. While it is acknowledged that the breakdown of soil 
characteristics at the Delaware Park development site into the percentage of group B, C, and D 
soils provided in Mr. Forest's counter-analysis would be necessary for accurate site design 
purposes, the analysis we have performed assumes either entirely hydrologic group B or C soils 
at this site continues to support the purpose of the analysis: to demonstrate the types of 
hydrologic impacts that can occur in various locations where similar development occurs in 
Caldwell given the prevailing soil characteristics. The analysis presented in this report does not 
alter that approach. 
In Table 1 of our original report we listed the soils for the Delaware Park site as being hydrologic 
group B, since that is the predominant soil at the site. The hydrologic group listed for the soils at 
the Canyon Park Animal Hospital site was inadvertently listed as group C soils in Table 1, which 
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as Mr. Forest notes should be group B. The hydrologic group characterizing the site soils listed 
in Table 1 in our original report was simply for narrative purposes, because as noted above we 
had already analyzed the site runoff characteristics for both group Band C soils for purposes of 
demonstrating typical site impacts. 
Use of the Rational Method to Derive Runoff Volume Estimates 
Mr. Forest provided extensive comments on what he considers to be the inapplicability of the 
Rational Method as a basis for estimating development site runoff volumes for various design 
storms. Our original report acknowledged this as the basis for using the TR-55 method for better 
runoff volume estimates. The only reason that we presented runoff volume estimates from the 
Rational Method was because, based on the requirements of the City of Caldwell stormwater 
manual and review of numerous drainage reports submitted to the city in recent years, the 
Rational Method is apparently the only method being used for site runoff calculations in 
Caldwell. We sought to begin our analysis of development site runoff characteristics with 
calculations that reflect the tool representative of the standard design practice in Caldwell. It is 
acknowledged that the Rational Method is a crude basis for runoff volume estimation. As stated 
on page 3 of our original report, "the TR-55 method was also considered in this analysis because 
it enables more accurate estimation of stormwater runoff volumes than the Rational Method can 
produce (ASCE and WEF 1992)." 
TR-55 is in fact, and in engineering practice, a far better method than the Rational Method for 
calculating runoff volumes for the drainage areas that are the subject of Pioneer Irrigation 
District's case. The analysis presented in this report focuses on TR-55 calculations accordingly. 
It is important to note that report entitled Potential Peak Runoff Discharge Volume for the City of 
Caldwell/Pioneer Irrigation District Area prepared for this case by Brockway Engineering 
PLLC was based on TR-55 calculations, not the Rational Method runoff volume results 
presented in our original report. 
Evidence of Constructed Stormwater Ponds Not Performing as 
DesignedlIntended in Caldwell 
One of the key aspects of our analysis of potential development site runoff impacts on Pioneer's 
systems of water supply and return flow conveyance facilities relates to the long-term prospects 
for effective infiltration of development site runoff in retention and detention ponds. These 
ponds are being constructed mostly on private property, where the City takes no role in 
maintenance of the ponds. An assertion we have made in our analysis is that over time, without 
adequate maintenance to assure that the ponds continue to infiltrate runoff entering them, it is 
reasonable to expect that those ponds will not function as intended by the Caldwell stormwater 
manual, and that surface runoff discharges to Pioneer's conveyance systems will increasingly 
jr 09-04229-000 rebuttal analysis of sw characteristics. doc 
August 24, 2009 3 Herrera Environmental Consultants 
1283 
Rebuttal Analysis of Stormwater Runoff Characteristics & Responses to Expert Witness Disclosures 
occur. This assertion is supported by [mdings of experts who have studied this problem 
nationwide, as cited in our original report. To support that assertion, we provide here some 
evidence of storm water ponds in Caldwell that are failing to infiltrate the runoff they receive. 
Will Mason of Mason & Stansfield, Inc. has been working on stormwater management facility 
analysis and design in the Caldwell area for many years, as documented in his expert witness 
disclosure information. Between August 20 and 21,2009, Mr. Mason performed a visual 
reconnaissance of several stormwater ponds on private property in Caldwell and observed 
standing water in some of the ponds at a time when measurable rainfall had not occurred for at 
least ten days. Photographs of several stormwater ponds are shown in Attachment A to this 
report. The runoff that is in these ponds is likely from residential lawn irrigation water that 
drained into the street drainage system tributary to the ponds. If the ponds are not able to 
infiltrate modest amounts of drainage ::from sprinkler and other residential irrigation in dry 
weather, there is reason to be skeptical of their infiltration performance in a large storm event for 
which they are supposed to infiltrate far more runoff. 
As indicated in several of the pond photos in Attachment A, standing water, algae growth and 
wetland vegetation growth are other indicators of wetness at the ground surface indicative of 
poor infiltration performance. Soil testing at these pond sites prior to design and construction 
presumably showed modest infiltration rates, as are presented in the numerous drainage reports 
for development projects in Caldwell that we have reviewed. The predevelopment soil 
infiltration capacity at these pond sites has been compromised, and is not going to improve on its 
own without intervention to recondition the soils and halt whatever influences are causing 
reduction of infiltration capacity. 
Although the age of the ponds in the photos presented in Attachment A is not known, it is clear 
that they are associated with relatively recent development projects. It is reasonable to expect 
that in the future, the corresponding neighborhoods will remain relatively unchanged, and thus 
the ponds will not be modified unless intervention is taken by the City (the homeowners will not 
likely take it upon themselves to pay for pond modifications to restore infiltration performance to 
the originally designed condition). Without education of the neighborhood residents and 
attentive maintenance enforced by the City to periodically recondition the soils in the pond 
bottom, it is reasonable to expect that the remaining infiltration capacity in these ponds will 
further dwindle, reSUlting in increased volumes of runoff to surface drainage systems. Based 
upon this simple visual reconnaissance, it is reasonable to expect that similar ponds being 
constructed in areas that drain directly to Pioneer's conveyance facilities will show similar 
failing performance in the years ahead. 
An example of a failing retention pond that Will Mason has been involved in is associated with 
the Stone Creek Subdivision No.2. The pond in that residential subdivision was designed as a 
retention pond, with expectation that it would infiltrate nearly all storm runoff that ever entered 
it. Based upon a letter from Scott Woods of the City of Caldwell Engineering Department dated 
December 10, 2004, Mason & Stanfield provided professional services to assist in a retrofit of 
the pond to restore infiltration performance after it exhibited nearly complete failure to infiltrate 
runoff following a series of storm events in the winter of2004. The pond facility was 
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subsequently modified to restore its original function, and is now failing once again. Standing 
water observed within the pond bottom on August 20, 2009 (see Attachment A) is evidence of 
failure in accordance with the City of Caldwell Stormwater Management Manual Section 103.6. 
This section of the manual requires the pond to be empty within 120 hours of the design storm. 
Prior to the visual observation on August 20, 2009, no measurable rainfall had occurred within 
. the City of Caldwell in excess of 10 days. 
A side note to this discussion relates to the comment Mr. Forest makes on page 11 of his report 
(fourth bullet focusing on design of infiltration [retention] basins), where he states that 
" ... Mr. Ewbank seems to be suggesting that facilities in this setting are prohibited." The City's 
stormwater manual clearly states in Section 103.6.6 that" ... retention facilities in residential 
developments are strongly discouraged, and are only acceptable with a showing of compelling 
public interest and only with approval of the City Engineer." In discussion with Will Mason on 
August 20, 2009, he stated that he has not seen nor heard of any residential development since 
the adoption of the current Caldwell stormwater manual for which a retention system has been 
approved by the City Engineer. This, in effect, is indicative that such facilities are not going to 
be allowed, or allowed in very few instances, in the future under the current policy. 
Refinement of TR-55 Calculations 
The following discussion focuses on the Delaware Park subdivision development site, with 
reference to implications for the Canyon Park Animal Hospital development site. This 
discussion draws an "apples to apples" comparison to Mr. Forest's own analysis of development 
site runoff changes at the Delaware Park Subdivision No.1, Unit 8 site. 
The TR-55 calculation results presented in our original report for this site were based on the 
4.95-acre drainage area, as noted above, and used the following curve numbers (eNs): 
• Group B soils, predevelopment (straight row crops, good condition): 
CN=78 
• Group B soils, post-development: CN = 87, representing developed street 
right of way 
• Group C soils, pre-development (straight row crops, good condition): 
CN=85 
• Group C soils, post-development: CN = 91, representing developed street 
right of way 
The curve numbers that should be applied for the representative pre-developed site condition 
(farmland used for crop production) are associated with the antecedent moisture condition 
("AMC") II. It is not appropriate to assume near-saturation of the soil surface (via use of AMC 
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III curve numbers) as Mr. Forest did in his calculations, because that is not the typical condition 
through the year. As documented in Dr. Stevens' and Dr. Petrich's expert witness disclosure 
reports, extensive agricultural drains were installed for the purpose of lowering the groundwater 
table, and have succeeded in accomplishing that, to enable productive farming in the Caldwell 
vicinity. Further, as Mr. Forest states in the "Precipitation Considerations" section in his report, 
most of the annual precipitation Caldwell typically occurs in the winter when farm fields are not 
being irrigated. Thus, given the relatively simple curve number approach that is embodied in the 
TR-55 model (USDA NRCS 1986), the purpose of this analysis to characterize long-term trends 
in site runoff characteristics, and the discretion of the analyst to use AMC I, AMC II, or AMC III 
curve numbers, AMC II values best represent typical farmland soil conditions throughout the 
year in Caldwell based on the information we have to work with. Mr. Forest's calculations 
incorrectly assigned the AMC III CN values to the farmland condition. 
We have revised the analysis ofthe Delaware Park site for group Band C soil conditions using 
the following curve numbers, and using a total site area that we measure to be 10.66 acres from a 
map provided in the developer's drainage report (not just the 4.95 acre right of way swaths 
within the site, to enable direct comparison to Mr. Forest's own calculations and assertions): 
• Group B soils, pre-development: CN = 79 (rounded up from 78.5, which 
is the arithmetic mean of the CN values listed for various crop conditions 
presented in Table 1 of Mr. Forest's report dated August 10,2009). 
• Group B soils, post-development: CN = 83 (rounded down from 83.5, 
which is the composite curve number calculated based upon 50 percent 
impervious surface in the development, with the remainder of the site 
assumed to be equivalent to open space in fair condition). The assumption 
of 50 percent effective impervious surface coverage is in keeping with the 
guidance presented in the Caldwell stormwater manual to use a "c" value 
of 0.5 (which equates to over 50 percent impervious surface coverage, 
since a "C" value of 0.9 is used to represent impervious surfaces) for 
Rational Method calculations for the entire residential development area, 
presumed to be accounting for effective and ineffective impervious 
surfaces (those surfaces that drain to onsite runoff conveyance systems 
and those that do not, respectively). 
• Group C soils, pre-development: CN = 86 (rounded up from 85.6, which 
is the arithmetic average of the CN values listed for various crop 
conditions presented in Table 1 of Mr. Forest's report dated August lO, 
2009). 
• Group C soils, post-development: CN = 88 (rounded down from 88.5, 
which is the composite curve number calculated based upon 50 percent 
impervious surface in the development, with the remainder of the site 
assumed to be equivalent to open space in fair condition) 
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The resultant calculations of design stonn runoff volumes are shown in Table 1 below. As 
documented in our original report, the same trend holds true: site runoff volume can be expected 
to increase in a typical residential development in Caldwell, where crop land is converted to 
residential land use. For commercial developments where the percent of impervious surface 
coverage on the site is typically greater than in residential developments, this trend will be more 
pronounced than reflected in Table 1. Because of adverse hydrologic changes that occur with 
development, the City of Caldwell has promulgated design standards for stonnwater runoff 
control, as have numerous other jurisdictions in the region. 
Table 1. TR-55 results for refined analysis of Delaware Park residential development 
site. 
Runoff Depth Runoff Volume 
Storm Recurrence Pre-developed Post-developed Pre-developed Post-developed 
(years) a (inches) (inches) (acre-feet) (acre-feet) 
Group B Soils 
2 0.08 0.17 0.07 0.15 
5 0.21 0.32 0.19 0.28 
10 0.30 0.44 0.27 0.39 
25 0.52 0.69 0.46 0.61 
50 0.64 0.83 0.57 0.74 
100 0.83 1.05 0.74 0.93 
Group C Soils 
2 0.25 0.31 0.22 0.27 
5 0.42 0.51 0.38 0.45 
10 0.56 0.65 0.49 0.58 
25 0.85 0.96 0.75 0.85 
50 1.00 1.12 0.89 1.00 
100 1.24 1.38 1.10 1.22 
a All stonns are 24 hr, type II distribution. 
Note that the WinTR-55 software program that we are running does not accept decimals for CN 
value inputs, so we used whole numbers. For predeveloped (fannland) conditions we rounded 
up the averaged CN values for group B and C soils, which yields slightly greater runoff volumes, 
and for developed conditions we rounded down the averaged CN values, which yields slightly 
lower runoff volumes than would be the case if decimal values were entered. This rounding 
results in lesser difference in site runoff volumes than would be the case if decimal values were 
used in the model input. 
Two other minor issues to touch on here, in the context ofTR-55 analysis, are responses to 
comments Mr. Forest made in his report regarding our description of unit hydrographs. 
Mr. Forest comments on page 6 of his report that" ... Mr. Ewbank makes an invalid statement 
that a unit hydrograph is an irregular distribution of rainfall depth." Mr. Forest's explanation of 
the unit hydrograph method is not disputed. The language used in our original report was merely 
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intended to explain in lay tenns that the shape of the assumed rainfall distribution over a 
particular period of time in the unit hydrograph method that underlies TR-55 calculations is 
irregularly shaped (Le., precipitation does not ramp up and down unifonnly during the stonn 
event). Similarly, Mr. Forest's ensuing comment at the bottom of page 6 in his report is not 
disputed. The language we used in our original report was intended to explain in lay tenns that 
the unit hydrograph method is derived from analysis of historical records of rainfall, and 
intensity (time-duration) of rainfall, to define synthetic rainfall distributions for various areas of 
the country. 
Water Quality Effects of Urbanization 
This section presents comments on the report prepared by Dr. Jack Harrison for the City of 
Caldwell entitled Lower Boise River Water Quality and Caldwell Storm Water Quality 
Management, dated August 10, 2009. The focus of this analysis is on comparison of runoff 
water quality from urbanized and agricultural land use. 
Dr. Harrison notes in his report that" ... conversion from agricultural land to urban land uses 
improves water quality (IDEQ 2008)", and cites some water quality data in his report to support 
this point. The data presented in Dr. Harrison's report are for suspended solids, phosphorus, and 
bacteria, understandably so since those are pollutants of concern in the lower Boise River in 
relation to primarily agricultural land use impacts that have occurred in the past. It is important 
to note that Dr. Harrison did not present data in his report regarding heavy metals and 
hydrocarbons in urban runoff (nor in agricultural runoff for comparison), which are legitimate 
concerns for Pioneer Irrigation District as outlined in our original report upon which he has 
commented. 
On page 8 of Part III in Dr. Harrison's report, fecal colifonn bacteria concentration data are 
presented to compare urban stonnwater from Boise and Garden City (Table 2) with agricultural 
runoff, as indicated by sampling of creeks and drains tributary to the Boise River in a USBR 
study (Table 3). The average and maximum fecal colifonn bacteria concentrations presented for 
the runoff from Boise and Garden City are higher than the "middle" and "upper" and "lower" 
concentrations presented in the USBR data. In Table 4 on page 9 of Part III in Dr. Harrison's 
report, pollutant concentrations are presented for selected urban and agricultural drains in the 
Five Mile Drain basin area, for irrigation and non-irrigation seasons. The fecal colifonn bacteria 
concentrations for the urban drains at both Fry Street and Eagle Road show high bacteria 
concentrations, similar to the agricultural drains at Franklin Road, Star Road, and Marble Front 
Road. The highest concentration value listed in this table is for the Fry Street drain (which is 
reported to have 100 percent urban land use draining to it) in the non-irrigation season. On page 
12 in part III of Dr. Harrison's report, the fecal colifonn bacteria and E. coli concentrations 
presented in Table 5 from a study done in 2003 by CH2M HILL, Inc. for the Lower Boise 
Watershed Council show that the bacteria concentrations in runoff from urban drainage areas 
(Walnut Street and Americana Boulevard) are among the highest concentration values listed in 
this table. These data cited by Dr. Harrison from several local sources are indicative that urban 
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runoff often carries very high concentrations of bacteria, and thus that conversion of agricultural 
land to urban land in and near Caldwell may not yield cleaner surface water runoff with respect 
to bacteria. 
These comparisons are similar to what Steven Porter presents in his report entitled Review of 
Bacteriological Water Quality in the Ada County Highway Department Storm Sewer System 
(prepared for Moffatt Thomas in March 2009 as part of the Settler's Irrigation District case 
against Ada County Highway District). In that report, Mr. Porter presents a summary of E. coli 
concentration data for the Settler's Canal with urban stormwater, as represented by sampling of 
Ada County Highway District stormwater outfalls to the Settler's Canal (ERO Resources 2008) 
as well as the Walnut Street and Americana Boulevard drainage areas from the CH2M fiLL 
(2003) study noted above. Mr. Porter's comparison of these data sets showed that the E. coli 
concentrations at the urban stormwater outfalls often exceed Idaho state water quality standards, 
and that maximum concentrations are much higher than maximum concentrations seen in the 
Settler's Canal. 
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ATTACHMENT A 
Photographs of Stormwater Ponds 
in Caldwell Indicating 
Poor Infiltration Performance 
1290 
Griffiths Park Storm water Pond 
Adjacent to Linden Street 
(looking west) 
Standing water, wetland vegetation, and algae 
August 20, 2009 
1:30 P.M. 
1291 
Stonegate Subdivision Unit No.1 Lot 16 Block 2 
(looking to northeast) 
Wetland vegetation and lawnmower rutting from saturated conditions 
August 20, 2009 
1:40 P.M. 
1292 
South Park 2 Subdivision Unit No.4 Lot 15 Block 2 
(looking to northwest) 
Standing water and wetland vegetation 
Canyon County Mosquito Abatement District Personnel sampling pond 
August 20, 2009 
2:00P.M. 
1293 
Aspens Subdivision No.2 Lot 48 Block 6 
(looking northwest) 
Standing water, wetland vegetation, and algae 
August 20, 2009 
2:15 P.M. 
1294 
Stone Creek Subdivision No. 2 Lot 47 Block 8 
(looking northeast) 
Wetland vegetation 
August 20, 2009 
2:25 P.M. 
1295 
Caldwell Walmart west side of building 
(looking west) 
Standing water and wetland vegetation 
August 20, 2009 
2:45 P.M. 
1296 
Weston Pointe Subdivision No. 3 Lot 39 Block 1 
(looking northwest) 
Wetland vegetation, algae, debris, and trash 
August 20, 2009 
3:00 P.M. 
1297 
.. , "':. .. . ~.,' . 
Castle Peak Subdivision No.2 Lot 1 Block 10 
(looking south) 
Standing water, wetland vegetation, and algae 
August 21, 2009 
10:05 A.M. 
1298 
Catch Basin Colfax Drive and Wallace Way 
(looking north) 
Debris below grate and lawn clippings 




Catch Basin southwest comer of Stonecreek Way and Blossom Way 
(looking west) 
Sediment, lawn clippings, and debris 
August 20, 2009 
2:30P.M. 
1300 
Approximately 1,500 feet east of Lake Avenue 
(looking north) 
Debris 
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' . \ 
500 feet northwest of intersection of Kenney Way and Annette Street 
(looking southwest) 
Sediment, living vegetation in gutter, and debris 
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Introduction 
As a professional engineer with Mason & Stanfield, Inc., I have completed numerous land 
development engineering designs and construction observation for projects within the City of 
Caldwell. I have been the Pioneer Irrigation District (PID) engineer since 1999 and have 
completed design reviews of land development designs for PID within the City of Caldwell and 
surrounding areas for over 10 years. 
It is my professional opinion that multiple stormwater ponds within the City have failed, and 
additional ponds are failing. Maintenance deficiencies have created stormwater pond failures and 
have compromised drainage systems. In addition, deficiencies with City stormwater design review 
processes exist. The City required stormwater discharge flow rate is also not a technically sound 
mandate. 
Stonnwater Pond Failures 
I am aware of mUltiple failing storm drainage basins within the City of Caldwell. The City of 
Caldwell has knowledge of past and present system failures and has contacted design engineers and 
project developers regarding failing systems. City knowledge of two such failures is shown in the 
following examples: 
1. Stone Creek Subdivision No.2 Pond Failure 
On December 10, 2004 the City of Caldwell Engineering Department authored a letter 
(Figure 1), in which the City restricted building permits within Stone Creek Subdivision 
No.2 because .. the stormwater retention pond that was constructed with the second phase 
of the Stone Creek Subdivision is not working per the City of Caldwell Stormwater 
Policy." The developer reworked the retention pond and in a January 18, 2005 letter 
(Figure 2) the City of Caldwell Engineering Department stated "The City has tested the 
pond and it is functioning properly". 
Standing water is considered a pond failure as defined by City of Caldwell Stormwater 
Municipal Stormwater Management Manual Section 103.6 which requires retention ponds 
to be empty within 120 hours of a design storm. On August 20th and August 21 st 2009, I 
observed wetland vegetation indicative of permanent standing water within the above 
described pond (Figure 3). No rainfall has occurred within the area within the previous 10 
day period. This indicates a pond failure has occurred. The City's 2005 letter clearly 
indicates the design and reconstruction resulted in a properly functioning pond. In my 
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2. Stonegate Subdivision No.2 
", 
In 2008 I was contacted by the Assistant City Engineer, Mr. Brent Orton, P .E., regarding a 
failing retention pond at Stonegate Subdivision No.2 (Figure 4). Said retention pond was 
constructed and accepted by the City in 2001. No concerns regarding pond failure were 
brought to my attention prior to 2008. Said retention pond was functioning when 
constructed. Routine maintenance has not been performed on this pond and in my 
professional opinion the current pond failure has been created by lack of maintenance. 
Maintenance Issues 
Maintenance records for stormwater ponds throughout Caldwell are not available. A properly 
maintained system would be free of sediment deposits, excessive vegetation, trash, and debris. On-
site evidence at failing ponds clearly indicates lack of maintenance. Excessive vegetation, trash 
and debris are evident in the majority of stormwater pond locations. This is occurring in both 
retention and detention type ponds. Over time the lack of maintenance has made many drainage 
systems ineffective. Loss of storage volume due to excessive growth of vegetation, sealing of the 
pond infiltration surface by sedimentation and excessive vegetation decay, and debris have greatly 
decreased pond ability to retain or detain the design event. Pond conditions will continue to 
deteriorate and storage will become compromised completely. Stormwater runoff will bypass the 
failed pond and uncontrolled discharge will enter PID owned and operated facilities. 
Multiple states offailure are evident as of the date of this report. Additional photos (Figures 5-10) 
have been provided to locate and describe additional stormwater facility failures throughout the 
City of Caldwell. 
Stormwater pond failure is not limited to ponds maintained by residential Homeowner's 
Associations (HOAs). It is my experience HOAs lack understanding of stormwater drainage, are 
not properly equipped, and not adequately funded to provide proper pond maintenance. Failures of 
City stormwater ponds also occur however, as is depicted in Griffiths Park (Figure 5). This failure 
has occurred even with the City's knowledge of stonnwater facilities and adequate equipment. 
Pond failures also occur on commercial properties as shown in Figure 10. The attached photos 
include both retention and detention ponds. It should be noted the photos are a sample of the 
failures occurring and are not all-inclusive. 
Figure 11-15 are photos provided to show lack of City maintenance of catch basins within City 
rights-of-way. This lack of maintenance allows sediment and debris to enter the storm drainage 
facility and destroy the integrity of the system. 
Standing water in failing stormwater ponds will impact the stonnwater drainage systems' ability to 
retain the water quality event. In detention facilities the water quality (first flush) event with the 
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Stormwater Design Review Process 
Throughout my 15 years of engineering land development projects within the City of Caldwell 
there has been limited opportunity for property owners, residents, and/or PIn to participate in the 
stormwater design review process. The City does not include property owners or residents in the 
design review process. Preliminary and final plat hearings should not be confused with stormwater 
improvement plan design review. 
PID has been allowed to participate in the stormwater design review process. However, PID 
stormwater design comments have been minimized and often disregarded outright by the City. The 
City of Caldwell has allowed numerous projects to proceed with construction, and has approved 
construction that directly violates PID Standards, written comments, and requirements. 
On at least one occasion the City has failed to submit City plans for PID review. This occurred on 
the 10th Avenue and Ustick Road widening project. These plans were designed and constructed 
with stormwater discharges into PID owned facilities in violation of documented PID Standards, 
and PID was not provided an opportunity to review said plans prior to construction. 
The text of the City's stormwater ordinance appears to allow the design engineer multiple solutions 
for stormwater facilities and even retention ponds in specific cases. However, it is my experience 
the City does not allow the design engineer an opportunity to propose stormwater drainage 
solutions to meet the requirements of the ordinance and PID Standards. To my knowledge no 
permanent retention facilities have been approved by the City Engineer since the adoption of the 
City ordinance. 
During my design of the Canyon Small Animal Hospital stormwater pond in the fall of2007, the 
City Engineering Department requested stormwater discharge in violation ofPID Standards. It is 
important to note the City's request for stormwater discharge was made even though PID's 
objections to discharge had been placed in writing multiple times and had been expressed in public 
hearings. Only upon my refusal to incorporate said discharge did the City Engineering Department 
agree to allow a temporary retention pond. As a condition of this approval the retention pond is to 
be eliminated during future development of the adjacent property. 
The Idaho Department of Environmental Quality (IDEQ) is the designated agency in Idaho for 
implementation of portions of the Federal Water Pollution Control Act also known as the Clean 
Water Act. IDEQ Storm Water Best Management Practices (BMPs) Catalog September 2005 
Volume 1 Table 3.1 Current Regulations for Stonnwater Control (Figure 15) addresses stonnwater 
discharge. This table addresses stormwater discharges to a canal or drain and documents 
permission should be obtained from the local canal company or drainage district. By not requiring 
PID permission for stormwater discharge the City's ordinance is in conflict with IDEQ BMPs. 
1307 
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Stonnwater Discharge Flow Rate 
The City of Caldwell Stonnwater Municipal Stonnwater Management Manual requires a discharge 
flow rate of 1 miner's inch per acre. The City supplies no data supporting this discharge flow rate. 
It appears the City may be attempting to utilize the concept of conservation of mass to indicate all 
irrigation water entering the property would be discharged to a drain. Property owners within PID 
boundaries typically have an irrigation water right of 1 miner's inch per acre. However irrigation 
water discharge cannot equal the delivery flow rate. Irrigation delivery is reduced by many factors 
including evaporation, evapo-transpiration, percolation, and temporary ponding. Crop 
management within the area does not require saturating the soils nor would it be efficient to do so. 
Mass is conserved and discharge flow rate to drains is reduced. It is not reasonable or realistic to 
assume all irrigation water delivered to a property is discharged to a drain. 
Although discharges to canals may occur during times of the year when PID's delivery system is 
not diverting irrigation water, this does not eliminate risk. PID personnel conduct routine 
maintenance to canals, laterals, and drains to prevent flooding and to rehabilitate the integrity of its 
irrigation facilities during the· winter months. ill addition, PID personnel construct or reconstruct 
diversion structures as necessary. Stormwater discharges into PID's systems during winter months 
decrease maintenance time available for PID personnel, thereby threatening the continuing and 
future integrity of its system. 
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3,)RDON N. LAW, P.E. 
Ci1y of Caldwell 
?:::l. Box 1177 
::::: :: Vlell, :daho 63606-117i 
::us 206/455-3006 
Jared Sherburne 
Rocky rudge Construction 
P.O. Box 117 
Meridian, ID 83680 
December 10, 2004 
Re: Stone Creek Subdivision Phase No.2 Stormwater Retention Pond 
Mr. Sherburne, 
CJTY OF CALDWE' . . 
62 i Clevela~d !::. ' • . ,:' 
Caldwef. Idaho 2:;~~: 
PHONE (208) 455·3~:: 
FAX (208) 45S<K ~;: 
It has come to the attention of the City of Caldwell Engineering Department that the 
stormwater retention pond that was constructed with the second phase of the Stone Creek 
Subdivision is not working per the City of Caldwell Stormwater Policy. 
Section 103.6, Special Criteria for a Retention Facility~ !)~t~ that a facility s!U!!1 be des!gn 
to empty witbin 144-houI'8 for the lOO.yr design storm. The existing facility does not 
appear to meet the design intent of the before mentioned policy. 
The Engineering Department will only allow issuance of 3 of the remaining 12 residential 
building permits available in this phase uutil said facilities are in ~Toper working order. 
It should also be noted that Section 101.1.6, Engineer's Rule, states that "A drainage 
facility, which fails to function as designed., shall be redesigned, reworked and/or 
reconstructed at the expense of the developer until the original intent is met". 
Please do not hesitate to contact Ben Weymouth or Scott Woods if you have any further 
questions or concerns. We can be resched at the City of Caldwell Engineering Department 
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A. Woods 
Engineering Director of 
New Development 
Cc: File 
Darrel Mayes, Building Official 
Ben Weymouth, Assistant City Engineer 
Gordon Law, City Engineer 
William Mason, P .E., Earl, Mason, and Stanfield, via fax 454-0979 
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GORDON N. LAW, P.E. 
CIty of Coldwell 
P.O, Box 1177 
'::::l dwell. Idaho 83606-11 i7 
!;US. 208/<155-3006 
Jared Sherburne 
Rocky Ridge Construction 
P.O. Box 117 
Meridian, In 83680 
®ffi.ce af OlulJ 2.fn~r 
& 
JIuhlir: ~orh5 ~ir.e.dDr 
January 18,2005 
Re: Stone Creek Subdivision Phase No.2 Stormwater Retention Pond 
Mr_ Sherburne, 
ClfY OF CALDwa '. 
6~1 Cleve/c.,d S'vd . 
Co/dweli. ldohc c::~: : 
PHON: (208) 4..5~-.: .. : :: 
cAX (203) tl55-3(; :::' 
The City of Caldwell Engine~ring Department appreciates your. cooperation in fixing the 
retention pond for the referenced dev:elopment. The City has tested the pood and it is functioning 
properly. The City has released the remaining building permits for this subdivision. 
Please do not hesitate to contact Ben Weymouth or Scott Woods if you have any further questions 
. or concerns_ We can be reached at the City of Caldwell Engineering Department during nonn~l 
business hours at (208) 455-3006. 
Ben L- Weyrnout.lt. P.E. 
Assistant City Engineer 
Cc: File 
Darrel Mayes, Building Official . 
Scott Woods, Engineering Director of New Development 
Gordon Law, City Engineer 
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Figure 3 
Stone Creek Subdivision No.2 Lot 47 Block 8 
(looking northeast) 
Note: Wetland vegetation 
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Figure 4 
Stonegate Subdivision Unit No. 1 Lot 16 Block 2 
(looking to northeast) 
Note: Wetland vegetation and lawnmower rutting in lower left hand comer due to saturated conditions 
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Figure 5 
Griffiths Park Stormwater Pond 
Adjacent to Linden Street 
(looking west) 
Note: Standing water, wetland vegetation, and algae 
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Figure 6 
South Park 2 Subdivision Unit No.4 Lot 15 Block 2 
(looking northwest) 
Note: Standing water and wetland vegetation 
(Canyon County Mosquito Abatement District Personnel sampling pond) 
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Figure 7 
Aspens Subdivision No.2 Lot 48 Block 6 
(looking northwest) 
Note: Standing water, wetland vegetation, and algae 
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Figure · 
Weston Pointe Subdivision No.3 Lot 39 Block 1 
(looking northwest) 
Note: Wet1and vegetation. algae, debris, and trash 
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Castle Peak Subdivision No.2 Lot 1 Block 10 
(looking south) 
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Figure 10 
Caldwell Wal-Mart west side of building 
(loolcing west) 
Note: Standing water and wetland vegetation 
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Figure 11 
Catch Basin Colfax Drive and Wallace Way 
(looking north) 
Note: Debris below grate and lawn clippings 
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Figure 12 
Catch Basin southwest comer of Stonecreek Way and Blossom Way 
(looking west) 
Note: Sediment, lawn clippings, and debris 
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Figure 13 
Catch Basin north side of Laster Lane 
Approximately 1,500 feet east of Lake Avenue 
(looking north) 
Note: Debris 
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. " , ,~ .. ~ .. . '. . . 
Figqre 14 
Catch Basin south side of Kenney Way 
500 feet northwest of intersection of Kenney Way and Annette Street 
(looking southwest) 
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T bl 3 1 C t R Iff St a e . urren egu a Ions or t c ormwa er ontro 
Land Use Activity Agency or Local Permit, Approval 
Function Process, or 
Authority 
Plan Review 
Stormwater Pollution U.S. Environmental National Pollutant 
Prevention Plan review Protection Agency Discharge Elimination 
(EPA) System (NPDES) 
discharge permits 
Stormwater, erosion Local public works, Consult local authority 
control or drainage plan building, or planning 
review department or local 
highway jurisdiction 
Storm water Discharges 
To a right-of-way Local highway Consult local authority 
jurisdictions 
To a natural waterway EPA, Army Corp of NPDES discharge permit 
Engineers (ACE) andlor 
local watershed-based 
authority 
To a canal or drain Local canal or Permission from local 
drainage district canal company or 
EPA,COE drainage district, NPDES 
discharge permit 
To a Bureau of BOR,EPA Permission from BOR, 
Reclamation J130R) canal NPDES discharge permit 
From selected industrial EPA NPDES stormwater 
facilities discharge permit 
Storm water Disposa) 
To subsurface through an Idaho Department of Underground Injection 
injection well Water Resources Control Program 
regional office 
Some Health Districts 
Site Prep~ration/Construction 
AU new development and Local public works, Local or county 
redevelopment building, or planning ordinance 
deparanent or local 
I highway jurisdiction 
Construction over one EPA NPDES stormwater 
acre and lots in permit 
subdivisions created after 
1987 
Development project Idaho Transportation Idaho Code, Title, 
potentially impacting an Department, local Chapter 39, Section 7-8 
existing highway highway jurisdictions 
Development project Local public works, Local or county 
potentially impacting an building, or planning ordinance, 
existing drainage facility deparanent, canal State statute 
company> drainage 
district or local 
highway jurisdiction 




Type of Construction 
Industrial, commercial, and 
residential over one acre or part 
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Land Use Activity Agency or Local 
Function 
Dewatering 
Discharges to a right-of way Local highway 
jurisdictions 
Discharge to a canal or drain Local canal company, 
drainage district 
Other Permits 
Filling of wetlands or other U.S. Army Corps of 
waterways of the U.S. Engineers 
IDEQ Storm Water Best Management Practices Catalog 
September 2005 
1325 
Permit, Approval Type of Construction 
Process, or 
Authority 
Consult local authority Commercial, industrial, 
residential, subdivision 
Permission from canal Commercial, industrial, 
company or drainage residential, subdivision 
district 
404 (dredge and fill) Commercial, industrial, 
permit residential subdivision 
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COMES NOW Plaintiff / Counterdefendant Pioneer Irrigation District 
("Pioneer"), by and through undersigned counsel of record and pursuant to Idaho Rule of Civil 
Procedure 56(c), and hereby submits this motion for summary judgment on the grounds that 
Defendant / Counterclaimant City of Caldwell ("City") cannot establish, any "historic" right to 
drain municipal stormwater into Pioneer irrigation facilities via: (1) any express written 
agreement; (2) natural servitude; (3) prescriptive easement; or (4) the natural watercourse 
doctrine. City bears the burden of proof for establishing the "historic" drainage rights it claims, 
and City's inability to prove essential elements of its claimed drainage rights under any of the 
foregoing legal theories entitles Pioneer to a grant of partial summary judgment as a matter of 
law. 
Additionally, City lacks standing to assert the alleged municipal stormwater 
drainage rights of others. Consequently, the Court should order that City has no right to assert the 
alleged municipal stormwater drainage rights of others. 
This motion is supported by the memorandum and Affidavit of Andrew J. 
Waldera filed contemporaneously herewith. 
DATED this ~ay of September, 2009. 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
PIONEER'S SECOND MOTION FOR PARTIAL SUMMARY JUDGMENT - 2 Client:1350908.1 
1327 
Scott L. Campbell, ISB No. 2251 
Bradley J Williams, ISB No. 4019 
Tara Martens, ISB No. 5773 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701-0829 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
18946.0059 
Attorneys for Plaintiff / Counterdefendant 
Pioneer Irrigation District 
_F~I A.k E 
SEP 0 1 2009 
o 
P.M. 
CANYON COUNTY CLEAK 
K CANNON, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, 
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vs. 
CITY OF CALDWELL, 
Defendant. 
CITY OF CALDWELL, 
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COMES NOW Plaintiff / Counterdefendant Pioneer Irrigation District 
("Pioneer"), by and through undersigned counsel of record and pursuant to Idaho Rule of Civil 
Procedure 56(c), and hereby submits this memorandum in support of its Second Motion for 
Partial Summary Judgment filed contemporaneously herewith. 
I. 
INTRODUCTION / BACKGROUND 
A recurrent theme throughout this litigation is that of "historic drainage rights" 
purportedly held by City of Caldwell ("City") and other third parties. City consistently asserts 
that Pioneer's policy of zero discharge of municipal stormwater into its irrigation facilities 
impermissibly interferes with these "historic rights." Consequently, City argues that Pioneer's 
policies and legal challenges in this regard are barred by both legal and equitable principles of 
law. For example, City's Municipal Stormwater Management Manual (September 2006) 
("Manual") and various filings in this case state or assert: 
• "For property having established historical drainage rights, the retention 
facility shall include an overflow drainage line from the retention facility 
to a point of historical discharge" (emphasis added) (Manual at 
Section 103.6.4); 
• "Emergency overflows shall not be allowed into live-water irrigation 
facilities without prior written permission from the owner andlor 
operator of the irrigation system and applicable regulatory agencies 
unless an historical right to drain exists" (emphasis added) (Manual at 
Section 103.7.5)"; 
• "Lands at issue in this case have historic drainage rights for storm water 
and irrigation runoff into [Pioneer's] facilities" (emphasis added) 
(Answer, Counterclaim, and Demand for Jury Trial at ~ 13); 
• "Pioneer's actions, claims and demands in this matter are barred in whole 
or in part by legal and equitable principles governing historic drainage 
rights" (emphasis added) (Answer, Counterclaim, and Demand for Jury 
Trial at ~ 26); 
MEMORANDUM IN SUPPORT OF PIONEER'S 
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• Pioneer owes an obligation "to honor the rights" of those, including City, 
who "have historically" drained both irrigation "and storm water" flows 
(emphasis added) (Answer, Counterclaim, and Demand for Jury Trial 
at ~ 37); 
• The "historical drainage rights"; "rights"; and "legal rights" of City and 
others (Memorandum in Support of Motion to Dismiss for Failure to Join, 
dated January 12, 2009, at 2,3,5, and 7); 
• The "rights of third parties" and the "established drainage rights" of third 
parties (City's Renewed Motion to Dismiss for Failure to Join, dated 
August 10,2009, at 3-4); and 
• The "historic" "right" or "rights" of City and others to drain municipal 
stormwater into Pioneer's facilities (Memorandum in Support of City of 
Caldwell's Second Motion for Summary Judgment, dated July 28,2009, 
at 1, 2, 4, 7, 8,24,28,29, and 36). 
While City repeatedly asserts the "historic drainage rights" of both it and others, 
City fails to provide any specific factual or legal support giving rise to these supposed rights. In 
an effort to discern the legal and factual bases, if any, of City's alleged "historic drainage rights," 
Pioneer propounded its Interrogatory Nos. 21,22,23,26, and 29 which requested a "full and 
complete" explanation of: 
• The basis of City's contention that "Pioneer is obligated to provide 
drainage services to residential properties within its district," including the 
identity of any evidence and witnesses to be presented supporting this 
contention; 
• Why Pioneer's claims in this litigation are "barred in whole or in part by 
common law doctrines governing drainage rights"; 
• Why Pioneer's claims in this litigation are "barred in whole or in part by 
legal and equitable principles governing historic drainage rights"; 
• City's contention that natural waterways, natural drains, and natural 
drainages have been "blocked, interrupted, destroyed, altered, channeled 
or piped by Pioneer and its operations," including the identity of any 
evidence and witnesses to be presented supporting this contention; and 
MEMORANDUM IN SUPPORT OF PIONEER'S 
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• City's contention that Pioneer's claims in this litigation are "barred, in 
whole or in part, by the prescriptive rights of Caldwell and other affected 
property owners," including the identity of any evidence and witnesses to 
be presented supporting this contention. 
Rather than responding in the "full and complete" detail requested, City's answers 
to the above-referenced interrogatories only vaguely refer to "legal and equitable principles of 
law" including "prescriptive rights, natural servitudes, private property rights," as well as City's 
"belief' that "[Pioneer's] claimed drains are, in whole or in part, either natural drain ways that . 
have served as storm drain facilities since time immemorial or are unnatural ditches placed atop 
such natural drain ways." See Affidavit of Andrew J. Waldera in Support of Pioneer Irrigation 
District's Second Motion for Partial Summary Judgment e'Waldera Aff.") at Ex. A, City's 
Answers to Pioneer Interrogatory Nos. 21,22,23,26, and 29, respectively. 
The deposition testimony of Brent Orton and Gordon Law regarding the nature 
and scope of the alleged "historic drainage rights" of City and others is likewise vague and 
ambiguous. l For example, when asked ifhe had any direct knowledge of the history, purpose 
and intent of the irrigation drains owned, operated or maintained by Pioneer (including drains 
owned by the United States Bureau of Reclamation), Mr. Orton responded "I have not researched 
it personally." Deposition of Brent Lee Orton ("Orton Dep."), Waldera Aff. at Ex. C, 
at 111: 11-16. Mr. Orton continued, stating that it was his understanding that some of the drains 
1 Pioneer's Rule 30(b)(6) deposition notice issued to City (attached as Ex. B to the 
Waldera Affidavit) sought, among other things, the designation of a representative who could 
testify to the "scope of City's claimed prescriptive easements, if any, to drain municipal 
stormwater into Pioneer's facilities." Id. at 3. City identified Mr. Brent Orton as a representative 
capable oftestifying to this subject matter. See, excerpts of the Deposition of Brent Lee Orton, 
attached as Exhibit C to the WalderaAffidavit, at 129:12-23. At deposition, however, Mr. 
Orton also opined that Mr. Gordon Law might be a better witness to address various matters. 
Id. at 121:2-5. 
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at issue in this case either were, or were built upon, "natural water courses." However, Mr. 
Orton conceded that he did not know which ones, and that he was simply passing on infonnation 
that he had been told by others. Id. at 112:4-21. 
Likewise, when asked additional questions regarding the origins, bases, and scope 
of City's or others' alleged "historic right to drain" municipal stonnwater into Pioneer irrigation 
facilities, Mr. Orton's responses were equally general and vague, ifnot admittedly speculative. 
See, e.g., Orton Dep. at 179:21-192:17 (wherein Mr. Orton responded to deposition questions 
referring generally to "prescriptive easements"; "something established by historic use"; "I don't 
know" (when asked regarding potential claims for natural servitudes); "drains preexisted, in 
some cases, as I understand it, as natural channels"; "the topography has low-lying areas that are 
coincident with the location of the drains"; that constructing drains in already "low-lying areas 
that may [have served previously] as a natural water course" would be "theoretically ... an 
appropriate hypothesis," but admittedly "speculative"; and "I'm afraid I would have to speculate 
to answer."). In sum, Mr. Orton's testimony did little to elaborate upon, or support, City's vague 
and general written discovery responses. 
Unfortunately, Mr. Law's deposition testimony largely mirrored that of Mr. Orton 
before him in tenns of content and lack of specificity. At least, Mr. Law's testimony elicited 
City's belief that if a property discharged water to certain irrigation facilities in the past, that 
property had the "privilege" of continuing to do so. Deposition of Gordon Law ("Law Dep."), 
Waldera Aff. at Ex. D, at 284:3-12. However, Mr. Law was unable to identify any specific 
factual or legal support for City's claimed "historic drainage rights." Instead, Mr. Law vaguely, 
but repeatedly, based City's purported drainage rights upon "history." See, e.g., Law Dep. 
at 285:9-13 ("No, I'm referring to history ... It's just I'm referring to the history."). In response 
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to questions regarding potential prescriptive rights, or rights based upon natural servitudes, Mr. 
Law responded that the right to drain is not necessarily a City-based right, but rather the right is 
an individual landowner-based right. Law Dep. at 286:5-14. Mr. Law concluded much of his 
testimony stating that the various theories which might support City's claimed right to drain were 
matters better left to the "realm of the attorneys to make their pleadings." Id. at 286:3-4; 
287:17-20. 
Finally, with respect to any natural watercourse-based theories which could 
arguably support City's alleged right to drain, Mr. Law testified that while he "believe[d]" there 
would likely be "some latent evidence of the existence of drains in low-lying areas," he, himself, 
would need "to go back and research" the matter because he did not have any personal 
knowledge of the location of any natural watercourses that might have preexisted the 
construction of Pioneer's irrigation facilities. Id. at 290: 13-291: 17. Mr. Law further testified 
that the "natural watercourse" concept would not be a topic upon which he would offer any 
testimony at trial. Id. 
Pioneer's attempts to divine the origins and bases of City's purported "historic 
drainage rights" via written discovery and targeted deposition testimony reveals no specific legal 
or evidentiary support for City's drainage right claims. In fact, one of City's Rule 30(b)(6) 
deponents (Gordon Law) testified that City's purported historic right to drain belongs not to City, 
but instead to individual landowners. Because City is the party asserting these "historic drainage 
rights," it is City's burden to sufficiently establish these rights to the extent that they do, in fact, 
exist. Absent such proof, City has no such right to drain municipal stormwater into Pioneer 
facilities. 
MEMORANDUM IN SUPPORT OF PIONEER'S 




A. Summary Judgment Standard 
Summary judgment is appropriate when the pleadings, depositions, admissions, 
and affidavits on file show there are no genuine issues of material fact and that the moving party 
is entitled to judgment as a matter oflaw. See, e.g., City of Idaho Falls v. Home Indem. Co., 126 
Idaho 604, 606 (1995); see also, United States v. Pioneer Irrigation Dist., 144 Idaho 106, 109 
(2007). 
In addition, summary judgment is appropriate to dismiss a claim when a party 
fails to submit evidence to establish an essential element oftheir claim. Ambrose ex. reI. 
Ambrose v. Buhl Joint Sch. Dist. No. 412, 126 Idaho 581, 584 (Ct. App. 1994); Nelson ex. reI. 
Nelson v. City of Rupert, 128 Idaho 199,202 (1996). Facts in dispute cease to be material facts 
when a claimant fails to establish a prima facie case; in such a situation, there can be no genuine 
issue of material fact, since a complete failure of proof concerning an essential element of the 
nonmoving party's case necessarily renders all other facts immaterial. Garzee v. Barkley, 121 
Idaho 771, 774 (Ct. App. 1992); Ambrose ex. reI. Ambrose, supra. 
Typically, the nonmoving party is entitled to the benefit of all inferences which 
might reasonably be drawn from the evidence. G&M Farms v. Funk Irrigation Co., 119 Idaho 
514,517 (1991); Kline v. Clinton, 103 Idaho 116, 120 (1982). However, the nonmoving party 
may not rest on mere allegations or denials of that party's pleadings to avoid summary judgment. 
Theriault v. A.H. Robbins Co., 108 Idaho 303, 306-07 (1985). The nonmoving party's case must 
not rest on mere speculation, because a "scintilla of evidence" is not enough to create a genuine 
issue of material fact. G&M Farms, supra; Kline, supra. 
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In addition, distinct rules apply to cases such as this that are to be tried without a 
jury. In such circumstances: 
When an action is to be tried without a jury, however, the court is 
not compelled to draw inferences in favor of the party opposing the 
motion; rather, the court is "free to arrive at the most probable 
inferences to be drawn from uncontroverted evidentiary facts." 
[Citations omitted]. 
Land o 'Lakes, Inc. v. Bray, 138 Idaho 817, 819 (Ct. App. 2003). 
B. Available Legal Theories 
There are only four legal theories of which Pioneer is aware that could support 
City's claim of "historical drainage rights": (1) written agreement; (2) natural servitude; (3) 
prescriptive easement; or (4) natural watercourse. As noted above, City's written discovery 
responses generally identify these legal theories, but City has done nothing to substantiate them. 
Just because City nakedly and repeatedly asserts that "historic drainage rights" exist, does not 
make it so. City has presented no factual evidence or legal explanation establishing its claimed 
"historic drainage rights" and, therefore, its claims to such rights fail as a matter oflaw. 
1. City Fails To Present Any Written Agreements Establishing A Right 
To Drain Municipal Stormwater Into Pioneer Irrigation Facilities 
The right to drain water onto the property of another is a real property right (a 
servitude). Dayley v. City a/Burley, 96 Idaho 101, 103 (1974). Therefore, such a right, affecting 
real property interests, is only valid to the extent it is memorialized by a writing signed by the 
grantor of the interest, or to the extent that the right is otherwise provided by operation oflaw. 
See, IDAHO CODE § 9-503; see also, Howes v. Barman, 11 Idaho 64 (1905), Shultz v. Atkins, 97 
Idaho 770 (1976), and Benninger v. Derifield, 142 Idaho 486 (2006). Simply put, the City has 
adduced no such writing. Instead, City relies upon a vague representation that it and landowners 
MEMORANDUM IN SUPPORT OF PIONEER'S 
SECOND MOTION FOR PARTIAL SUMMARY JUDGMENT - 8 Client:1350376.1 
1335 
within Pioneer's service boundaries are entitled to drain one miner's inch of water per acre of 
land into Pioneer's facilities. See, e.g., Manual at § 103.2.1; Memorandum in Support of City of 
Caldwell's Second Motion for Summary Judgment, dated July 28,2009, p. 15. However, this 
dubious standard is not in a writing signed by Pioneer, and is much too indefinite to be 
enforceable. Because City lacks any form of express written agreement, it is left only with the 
"operation of law" in hopes of establishing its as-yet undefined "historic drainage rights." 
2. City Fails To Establish Any Natural Servitude To Drain Municipal 
Stormwater Into Pioneer Irrigation Facilities 
The natural servitude doctrine in Idaho for the drainage of water from adjacent 
lands is as follows: "An owner oflower property must accept the burden of surface water which 
naturally drains upon his land .... " Merrill v. Penrod, 109 Idaho 46, 54 (Ct.App. 1985) 
(emphasis added), quoting, Smith v. King Creek Grazing Association, 105 Idaho 644 (Ct.App. 
1983). Because the scope of a natural servitude is limited to water that naturally drains to the 
servient estate: 
a dominant landowner may not increase the burden upon servient 
lands by accumulating surface waters with man-made structures 
and discharging those accumulated waters, through an artificial 
channel, onto the lower lands. To attain that right, he must 
establish an easement, by prescription or agreement, to discharge 
the altered flow. 
Id. (emphasis added). 
Similarly, in Dayley v. City of Burley, the Idaho Supreme Court recognized that 
"waters could not be artificially accumulated and then cast upon lower lands in unnatural 
concentrations." 96 Idaho 101, 103 (1974), citing Teeter v. Nampa & Meridian Irr. Dist., 19 
Idaho 355 (1911). Teeter is relevant in another regard. One of the parties to that case was an 
irrigation district, and the Idaho Supreme Court stated: 
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There can be no doubt but that the [irrigation district] is under no 
obligation to collect these flood waters and carry them off through 
its canal. It cannot be expected or required to do so. 
Teeter, 19 Idaho at 358 (emphasis added). 
With respect to the critical distinction between natural and unnatural drainage 
adopted in the Dayley and Merrill cases, City itself judicially admits that stormwater runoff from 
developed areas is not "natural." According to City: 
As rain falls on an undeveloped watershed, some precipitation may 
be intercepted by trees, grass, or other vegetation. Precipitation 
that reaches the ground starts to fill depressions (depression 
storage) and infiltrates into the ground to replenish soil moisture 
and groundwater reservoirs. Ifrainfall is intense andlor oflong 
duration, the storage and absorptive capacity of the soil is 
exceeded and surface runoff occurs. 
As land is developed, the surfaces are graded and covered with 
non-porous materials. The reduced interception and depression 
storage causes the amount and rate of runoff from developed area 
to be greater than from undeveloped area. During rainfall events, 
the runoff may move more quickly through the drainage system 
due to unnatural routing of the flows and increased flow rates. 
Minor or major flooding may result. 
Answer, Counterclaim, and Demand for Jury Trial at Ex. A, p. 7 (emphasis added). 2 
The foregoing is an express acknowledgment by the City that municipal or urban 
stormwater runoff, i.e., stormwater runoff from developed areas, inherently differs from runoff 
2 "A judicial admission is a statement made by a party or attorney, in the course of 
judicial proceedings, for the purpose, or with the effect, of dispensing with the need for proofby 
the opposing party of some fact." Sun Valley Potato Growers v. Texas Refinery Corp., 139 
Idaho 761, 765-66 (2004), citing, Strouse v. K-Tek, Inc., 129 Idaho 616 (Ct.App. 1997). Judicial 
admissions must be deliberate, clear, and unequivocal statements of a party about a concrete fact 
within that party's knowledge. Strouse, 129 Idaho at 619. Statements in a party's pleadings are 
generally seen as binding judicial admissions.ld. As noted above, City's express statements, 
acknowledging the fundamental differences between municipal stormwater runoff, and runoff 
originating on undeveloped ground, are contained within City's Answer, Counterclaim, and 
Demand for Jury Trial-a "pleading" pursuant to Idaho Rule of Civil Procedure 7( a). 
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from undeveloped areas. Therefore, under Dayley and Merrill, as a matter of law, the natural 
servitude doctrine cannot provide City or an adjacent landowner with the legal right to discharge 
municipal stormwater into Pioneer's facilities. 
3. City Fails To Establish Any Prescriptive Easements To Drain 
Municipal Stormwater Into Pioneer Irrigation Facilities 
To establish a prescriptive easement, the claimant must prove use of the subject 
property that is (1) open and notorious; (2) continuous and uninterrupted; (3) adverse and under a 
claim of right; (4) with the actual or imputed knowledge of the owner of the servient tenement; 
(5) for the statutory period oftime.3 See, e.g., Baxter v. Craney, 135 Idaho 166, 173 (2000). 
Each of these elements is essential to a claim of prescriptive easement. Hodgins v. Sales, 139 
Idaho 225, 232 (2003). Not only must the claimant prove all five of these elements, but it must 
do so by "clear and convincing evidence." Baxter, 139 Idaho at 173; see also, Last Chance 
Ditch Co. v. SaYl-Yer, 35 Idaho 61, 66 (1922). Because "it is no trivial thing to take another's 
land without compensation," easements by prescription are not favored by the law. Hughes v. 
Fisher, 142 Idaho 474, 480 (2006); Simmons v. Perkins, 63 Idaho 136, 143 (1941). In addition: 
[p]rescriptive easements, like all other easements, require some 
degree of definiteness in order to be recognized as interests in 
property. Evidence o/the exact nature and extent o/use of the 
servient estate is a necessary component in the proof of almost 
every element 0/ a prescriptive easement . .. Proof of the 
definiteness of a prescriptive easement involves proof that the use 
3 The statutory period is now 20 years. IDAHO CODE § 5-203. The Idaho Legislature 
increased the statutory period from 5 to 20 years effective July 1, 2006. S.L. 2006, ch. 158, § 1. 
This action commenced on January 16, 2008, and is therefore governed by the 20-year statute of 
limitations, since statutes of limitations are considered "procedural" statutes. See, e.g., Esquivel 
v. State, 128 Idaho 390, 392 (1996) (wherein application of amended post-conviction relief 
statute oflimitations was dependent upon the statute in effect at the time when the claim was 
actually filed, as opposed to when conviction occurred); see also, Floyd v. Board of Corn 'rs, 131 
Idaho 234, 238 (1998). 
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remained reasonably definite in its location and in its nature and 
purpose. Failure to prove the dimensions of an easement with 
reasonable definiteness may result in the denial of a prescriptive 
easement. 
2 AmJur. Proof of Facts 3d § 125 (emphasis added). 
Furthermore, "the mere acquiescence of the servient landowner to small amounts 
of waste water flowing onto his land does not establish a prescriptive right to increase the flow to 
such a degree as to injure the land." Merrill v. Penrod, 109 Idaho 46, 52 (Ct. App. 1985), citing, 
Loosli v. Heseman, 66 Idaho 469 (1945). And, with respect to manmade irrigation systems, a 
prescriptive right to waste water into a lower canal "cannot be established short of direct proof 
that the water has actually flowed therein during the period necessary to establish the right." 
Last Chance Ditch Co., 35 Idaho at 67. It is the burden of the claimant of a prescriptive right to 
show the "extent and amount" of his use of the right claimed. ld. (emphasis added). 
Simply put, City has not disclosed any evidence to support any prescriptive rights 
to discharge municipal stormwater into Pioneer's facilities in this litigation. It certainly has not 
done so by "clear and convincing evidence" or with any level of "definiteness," as required by 
the previously cited authorities. 
Even if City could establish prescriptive easements for drainage discharges based 
upon past conduct, this would not provide the City with authority to convert such rights to the 
drainage of municipal st9rmwater.4 As previously explained, City's own Manual and pleadings 
in this case specifically recognize that stormwater runoff from developed areas isfundamentally 
4 It is also important to note that even if the City had established any prescriptive 
easements, this would not affect Pioneer's public nuisance claim, because "[t]here is no such 
thing as a prescriptive right to maintain a public nuisance." 66 CJ.S. Nuisances § 78. See also, 
City of Lewiston v. Booth, 3 Idaho 692, 699 (1893). 
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different than runoff from undeveloped areas. This is important, because a change in the 
purpose of use of an easement, particularly one that increases the burden upon the servient estate, 
must be established by prescription. Aztec Ltd., Inc. v. Creekside Dev. Co., 100 Idaho 566, 
568-69 (1979); Merrill, 109 Idaho at 52. 
As the Court is aware, the use to which an easement or right-of-way is devoted, or 
for which it is created, determines the character and scope of the easement or right-of-way. See, 
e.g., Abbott v. Nampa School Dist. No. 131, 119 Idaho 544, 548 (1991); see also, Coulsen v. 
Aberdeen-Springfield Canal Co., 47 Idaho 619 (1929). Consequently, the burden borne by a 
servient landowner is the scope of the easement or right-of-way for the purposes and uses for 
which it was originally created. Abbott, 119 Idaho at 548, citing, Merrill v. Penrod, 109 Idaho 
46 (Ct. App. 1985). With respect to the burdens imposed upon servient landowners created by 
irrigation facilities in particular, it is well-settled that no greater burden can be placed on the 
servient estate than is reasonably necessary for the exercise of the irrigation delivery and/or 
drainage right. Coulsen, 47 Idaho at 628; see also, Linford v. G.H Hall & Son, 78 Idaho 49,55 
(1956) ("As the right to the ditch or other artificial watercourse is an easement, no change can 
he made against the landowner over whose land the ditch passes that is burdensome to the 
servient tenement, or that changes the character of the servitude . ... ") (emphasis added). 
Critical in this regard is the fact that Pioneer's drains were constructed for the 
primary purpose of draining soils waterlogged by a high ground water tables caused by 
irrigation. See, Pioneer's Expert Witness Disclosure, dated July 10, 2009, Ex. I at 19-63; Ex. L 
at ii, 3-9. The drains were not designed or constructed to drain municipal stormwater runoff 
from developed areas,which both impermissibly changes the character of the servitude, and 
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increases the burden upon Pioneer's servient estate, as well as the servient estates of others 
across which Pioneer's facilities traverse. 
In sum, Pioneer's facilities were neither created nor designed to serve as an 
municipal storm sewer system; nor has Pioneer owned, operated, or maintained its facilities (or 
those of the United States Bureau of Reclamation within its boundaries) to serve such a purpcse. 
Consequently, servient landowners within Pioneer Irrigation District inside City's area of impact 
have never before been burdened by the municipal stormwater which City concedes is a 
fundamentally different and modem creation. 
4. City Fails To Establish That Any Of The Irrigation Facilities To 
Which It Drains Municipal Stormwater Are Or Were Natural 
Watercourses 
In addition to the natural servitude doctrine providing for drainage of natural 
runoff from adjacent lands, the Idaho Supreme Court has also implied that a municipality may 
discharge "storm waters collected in its streets," but that such right, to the extent it exists, only 
includes the right to discharge such stormwaters into a "natural watercourse." Dayley v. City of 
Burley, 96 Idaho 101, 103 (1974) (emphasis added). Pioneer's irrigation delivery and drainage 
system most certainly does not consist of "natural watercourses," as is established by the expert 
reports of Jennifer A. Stevens, Ph.D. and Christian R. Petrich, Ph.D. Those expert reports 
establish that Pioneer's irrigation system was constructed at much effort and expense over the 
course of several decades, and that the only arguably natural watercourses in the area are Indian 
Creek, Five Mile Creek, and Ten Mile Creek. See Pioneer Irrigation District's Expert Witness 
Disclosure, dated July 10, 2009, at Exs. I and L. City has not adduced any evidence to the 
contrary. See, e.g., Orton Dep. and Law Dep. at Ill: 11-112:21 and 290: 13-291: 17 (wherein 
both witnesses conceded that they, and by implication City via Rule 30(b)(6), had no personal or 
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specific knowledge or evidence regarding the location or prior existence of any natural 
watercourses in relation to the location and construction of either Pioneer's or the United States 
Bureau of Reclamation's irrigation facilities) .. 
In summary, City has not, and cannot, establish any right to drain municipal 
stormwater runoff into Pioneer facilities via the "natural watercourse" theory because City fails 
to present evidence of the existence of any pre-existing natural watercourse. 
c. City Lacks Standing To Assert The Supposed "Historic Drainage Rights" Of 
Others And, Therefore, Any Attempts It Makes To Do So Should Be Ignored 
Standing is a subcategory ofjusticiability and is a preliminary question to be 
determined before reaching the merits of a case. See, e.g., Troutner v. Kempthorne, 142 Idaho 
389, 391 (2006). In seeking to quiet title to any easement right that purportedly exists, City must 
establish either: (1) its own title ownership to some dominant estate; or, at the least (2) the right 
to use the easement in question. Tower Asset v. Lawrence, 143 Idaho 710, 713 (citations 
omitted). Consequently, City cannot rely upon or assert the purported "historic drainage rights" 
of others to support its alleged rights of drainage of municipal stormwater unless it sufficiently 
proves the underlying right to use any particular easement at issue. 
City fails to meet either of these requirements. Because City has failed to prove 
title to any dominant estate to date, its alleged rights to drain, to the extent any such rights exist, 
are dependent upon the right to use easements established by others. One of City's own 
Rule 30(b)(6) deponents (Gordon Law) already acknowledged that any "historic" right to drain, 
if it exists, is not a City-based right, but rather the right is an individual landowner-based right. 
Law Dep. at 286:5-14. As discussed herein, City utterly fails to meet its burdens proof with 
respect to establishing its own alleged right to drain municipal stormwater via any viable legal 
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theory, let alone: (1) prove the existence of an easement owned by undefined others, and (2) that 
City, itself, has the right to use any such easement. As such, City lacks the requisite standing to 
assert the purported municipal stormwater drainage rights of others. 
III. 
CONCLUSION 
It is City's burden to establish its alleged "historic" right to drain municipal 
stormwater to Pioneer irrigation facilities. To date, City fails to offer any specific factual or legal 
support underpinning its claims. As the various legal standards discussed herein illustrate, City 
has not established, and cannot establish, its alleged municipal stormwater drainage rights via: 
(1) any express written agreement; (2) natural servitude; (3) prescriptive easement; or (4) natural 
watercourse. Because City fails to submit evidence and offer any corresponding legal argument 
supporting the essential elements of its "historic" municipal stormwater drainage right claims, 
Pioneer is entitled to summary judgment as a matter oflaw. See, Ambrose, supra. 
DATED this ~ay of September, 2009. 
MEMORANDUM IN SUPPORT OF PIONEER'S 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
By·~~~~~~~~~~~~ 
Scott L. CampbeIl- Ofthe Fi 
Attorneys for Pioneer Irrigation District 
SECOND MOTION FOR PARTIAL SUMMARY JUDGMENT - 16 Client: 1350376.1 
1343 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this I ~ day of September, 2009, I caused a true 
and correct copy of the foregoing MEMORANDUM IN SUPPORT OF PLAINTIFF I 
COUNTERDEFENDANT PIONEER IRRIGATION DISTRICT'S SECOND MOTION FOR PARTIAL 
SUMMARY JUDGMENT to be served by the method indicated below, and addressed to the 
following: 
Mark Hilty 
HAMILTON MICHAELSON & HILTY LLP 
1301 12th Avenue 
P.O. Box 65 
Nampa, ID 83653-0065 
Fax: 467-3058 
J. Fredrick Mack 
Erik F. Stidham 
HOLLAND & HART LLP 
101 South Capitol Boulevard, Suite 1400 
Post Office Box 2527 
Boise, ID 83701-2527 
Fax: 343-8869 
MEMORANDUM IN SUPPORT OF PIONEER'S 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
( ) U.S. Mail, Postage Prepaid 
(X) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
S t L. Campbell 
SECOND MOTION FOR PARTIAL SUMMARY JUI)GMENT -17 
1344 
Client:1350376.1 
• < / 
. .{ 
t;-' 
Scott L. Campbell, ISB No. 2251 
Bradley J Williams, ISB No. 4019 
Tara Martens, ISB No. 5773 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., 10th Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
18946.0059 
Attorneys for Plaintiff / Counterdefendant 
Pioneer Irrigation District 
FlhJlaA.~ E 
SEP 0 1 2009 
o 
P.M. 
CANYON COUNTY CLERK 
K CANNON, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
PIONEER IRRIGATION DISTRICT, 
Plaintiff, 
vs. 
CITY OF CALDWELL, 
Defendant. 
CITY OF CALDWELL, 
Counterclaimant, 
vs. 
PIONEER IRRIGATION DISTRICT, 
Counterdefendant. 
Case No. CV 08-556-C 
AFFIDAVIT OF ANDREW J. W ALDERA IN 
SUPPORT OF PLAINTIFF I 
COUNTERDEFENDANTPIONEER 
IRRIGATION DISTRICT'S SECOND MOTION 
FOR PARTIAL SUMMARY JUDGMENT 
AFFIDAVIT OF ANDREW J. W ALDERA IN SUPPORT OF 
PIONEER'S SECOND MOTION FOR PARTIAL SUMMARY JUDGMENT - 1 Cllent:1350929.1 
1345 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
Andrew J. Waldera, having been duly sworn upon oath, deposes and states as 
follows: 
1. I am an attorney duly licensed to practice law in the state of Idaho. I am 
one of the attorneys representing Pioneer Irrigation District ("Pioneer") in the above-referenced 
matter. I have access to the client's files in this matter, and make this affidavit based upon my 
personal knowledge, and in support of Pioneer's Second Motion for Partial Summary Judgment. 
2. Attached hereto as Exhibit A are true and correct copies of the pertinent 
excerpts of the City of Caldwell's Responses to Pioneer Irrigation District's Third Set of 
Discovery Requests to City of Caldwell, dated March 23,2009. 
3. Attached hereto as Exhibit B is a true and correct copy of Pioneer 
Irrigation District's Notice of Rule 30(b)(6) Deposition Duces Tecum of the City of Caldwell, 
dated March 10,2009. 
4. Attached hereto as Exhibit C are true and correct copies of the pertinent 
excerpts of the deposition transcript of Brent Lee Orton, dated July 22,2009. 
5. Attached hereto as Exhibit D are true and correct copies of the pertinent 
excerpts of the deposition transcript of Gordon Law, dated July 23,2009. 
Further your affiant sayeth naught. 
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CITY OF CALDWELL, 
Counterclaim Plaintiff, 
vs. 
PIONEER IRRIGATION DISTRICT, 
Counterclaim Defendant. 
THE DEFENDANT ABOVE NAMED, CITY OF CALDWELL, by and through its 
undersigned counsel of record, hereby answers Pioneer's Third Set of Discovery Requests to 
City of Caldwell as required by Rule 33 of the Idaho Rules of Civil Procedure as follows: 
III. 
INTERROGATORIES 
INTERROGATORY NO. 10: Please identify and describe in full and complete detail 
the location and purpose of each and every Discharge Pipe installed or constructed by the City of 
Caldwell or its contractors from May 1,2006 to date. 
ANSWER TO INTERROGATORY NO. 10: Caldwell objects to Interrogatory No. 10 
on the basis that it is overly broad, unduly burdensome and beyond the scope of LR.C.P., Rule 
26 in that it is not calculated to lead to the discovery of admissible evidence. The defmitions of 
"Discharge" and "Pipe" set forth in Pioneer's Third Set of Discovery Requests to City of 
Caldwell ("PID's Third Requests") are not limited to storm water, urban discharge, PID's 
facilities, the outfalls PID has placed at issue, or any other fact, issue or circwnstance particular 
to this case. For example, any connection of a garden "hose" to a spigot for the purpose of 
irrigation would be included within PID's definition of "Discharge" and "Pipe" as would the 
filling of a drinking glass "container" and pouring its contents into a kitchen sink. See 
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the Manual's provisions, and identify the evidence and witness(es) to be presented in support this 
contention. See Answer to Amended Complaint, Counterclaim and Demand for Jury Trial, dated 
July 9, 2008 ("Answer"), at 114. 
ANSWER TO INTERROGATORY NO. 20: Caldwell objects to Interrogatory No. 20 
to the extent that it seeks discovery of information protected by the work-product doctrine, 
including disclosure of the mental impressions and trial strategies of Caldwell's legal counsel, 
the attorney-client privilege, or opinions of experts who may not testify in this matter. Pill's 
quotes out of the Manual are self-serving since its uses the Manual itself as support for Pill's 
contention that urbanization increases the risk of flooding. The Manual, in its design and 
implementation, serves to reduce the risk of flooding from urbanized areas and protect 
downstream drainage systems. See, e.g. Section 103.7. Since PID regularly references the 
Manual in its Complaint, its representatives must have read it. PID's use of the Manual as 
support for the contention that urbanization increases flood risk is so inaccurate that it is a 
mischaracterization. No final detennination has been made by Caldwell as to what evidence and 
testimony it itltends to introduce in support of its contentions in this case. Caldwell, at this time, 
intends to rely on the Manual itself and the testimony of Mark Zirschky to demonstrate PID's 
self-serving mischaracterizations. 
INTERROGATORY NO. 21: Please describe in full and complete detail the basis of 
your contention that Pioneer is obligated to provide drainage services to residential properties 
within its district, and identify the evidence and witness(es) to be presented in support of this 
contention. See Answer at 118. 
ANSWER TO INTERROGATORY NO. 21: Caldwell objects to Interrogatory No. 21 
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to the extent that it seeks discovery of infonnation protected by the work-product doctrine, 
including disclosure of the mental impressions and trial strategies of Caldwell's legal counsel, 
the attorney-client privilege, or opinions of experts who may not testify in this matter. Subject to 
and without waiving said obj ection, paragraph 18 of the Answer is a partial admission of PID' s 
allegation in paragraph 37 of the Amended Complaint that PID has "delivery and drainage 
facilities" serving "thousand of residential properties." Caldwell further asserts that legal and 
equitable principles of law prohibit PID from discriminating among its district property owners 
and/or refusing to allow its facilities to be used for their historic drainage purposes. No final 
detennination has been made by Caldwell as to what evidence and testimony it intends to 
introduce in support of its contentions in this case. 
INTERROGATORY NO. 22: Please describe in full and complete detail the basis of 
your contention that "Pioneer's actions, claims and demands in this matter are barred in whole or 
in part by common law doctrines governing drainage rights." and identify the evidence and 
witness( es) to be presented in support of this contention. See Answer at ~25. 
ANSWER TO INTERROGATORY NO. 22: Caldwell objects to Interrogatory No. 22 
to the extent that it seeks discovery of infonnation protected by the work-product doctrine, 
including disclosure of the mental impressions and trial strategies of Caldwell's legal counsel, 
the attorney-client privilege, or opinions of experts who may not testifY in this matter. Subject to 
and without waiving said objection, legal and equitable principles of law prohibit PID from 
discriminating among its district property owners andlor refusing to allow its facilities to be used 
for their historic drainage purposes. Such principles include prescriptive rights, natural 
servitudes, private property rights, and the limited nature of easement rights. No final 
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detennination has been made by Caldwell as to what evidence and testimony it intends to 
introduce in support of its contentions in this case. 
INTERROGATORY NO. 23: Please describe in full and complete detail the basis of 
your contention that "Pioneer's actions, claims and demands in this inatter are barred in whole or 
in part by legal and equitable principles governing historic drainage rights, tI and identify the 
evidence and witness(es) to be presented in support of this contention. See Answer at ~26. 
ANSWER TO INTERROGATORY NO. 23: Caldwell objects to Interrogatory No. 23 
to the extent that it seeks discovery of infonnation protected by the work-product doctrine, 
including disclosure of the mental impressions and trial strategies of Caldwell's legal counsel, 
the attorney-client privilege, or opinions of experts who may not testify in this matter. Subject to 
and without waiving said objection, legal and equitable principles of law prohibit PID from 
discriminating among its district property owners and/or refusing to allow its facilities to be used 
for their historic drainage purposes. Such principles include prescriptive rights, natural 
servitudes, private property rights, and the limited nature of easement rights. No final 
determination has been made by Caldwell as to what evidence and testimony it intends to 
introduce in support of its contentions in this case. 
INTERROGATORY NO. 24: Please describe in full and complete detail the basis of 
your contention that "Pioneers actions, claims and demands in this matter are barred in whole or 
in part by the applicable statute(s) of limitations," and identify the evidence and witness( es) to be 
presented supporting this contention See Answer at ,27. 
ANSWER TO INTERROGATORY NO. 24: Caldwell objects to Interrogatory No. 24 
to the extent that it seeks discovery of infonnation protected by the work-product doctrine, 
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including disclosure of the mental impressions and trial strategies of Caldwell's legal counsel, 
the attorney-client privilege, or opinions of experts who may not testify in this matter. Subject to 
and without waiving said objection, certain of PID claims may time-barred by the applicable 
statutes of limitation. No final determination has been made by Caldwell as to what evidence 
and testimony it intends to introduce in support of its contentions in this case. 
INTERROGATORY NO. 25: Please describe in full and complete detail the basis of 
your contention that the City of Caldwell's rights to natural waterways, natural drains, and 
natural drainages bar Pioneer's actions, claims and demands, and identify the evidence and 
witness(es) to be presented supporting this contention. See Answer at ~28 
ANSWER TO INTERROGATORY NO. 25: Caldwell objects to Interrogatory No. 25 
to the extent that it seeks discovery of information protected by the work-product doctrine, 
including disclosure of the mental impressions and trial strategies of Caldwell's legal counsel, 
the attorney-client privilege, or opinions of experts who may not testify in this matter. Subject to 
and without waiving said objection, legal and equitable principles of law provide Caldwell with 
authority to use area drains and incorporate them into its plan for drainage of the city. 
Correspondingly, PID has no legal basis to prohibit Caldwell's exercise of its rights and 
responsibilities. No final determination has been made by Caldwell as to what evidence and 
testimony it intends to introduce in support of its contentions in this case. 
INTERROGATORY NO. 26: Please describe in full and complete detail the basis of 
your contention that natural waterways, natural drains, and natural drainages have been I1blocked, 
interrupted, destroyed, altered, rerouted, channeled or piped by Pioneer and its operations," and 
identify the evidence and witness(es) to be presented supporting this contention. See Answer at 
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~28. 
ANSWER TO INTERROGATORY NO. 26: Caldwell objects to Interrogatory No. 26 
to the extent that it seeks discovery of information protected by the work-product doctrine, 
including disclosure of the mental impressions and trial strategies of Caldwell's legal counsel, 
the attorney-client privilege, or opinions of experts who may not testify in this matter. Subject to 
and without waiving said objection, at this time, Caldwell believes that PID's claimed drains are, 
in whole or in part, either natural drain ways that have served as storm drain facilities since time 
immemorial or are unnatural ditches placed atop such natural drain ways. No final determination 
has been made by Caldwell as to what evidence and testimony it intends to introduce in support 
of its contentions in this case. 
INTERROGATORY NO. 27: Please describe in full and complete detail the basis of 
your contention that "Pioneer's actions, claims and demands in this matter are barred, in whole or 
in party, but its failure to exhaust administrative remedies," and identify the evidence and 
witness(es) to be presented supporting this contention. See Answer at ~29. 
ANSWER TO INTERROGATORY NO. 27: Caldwell objects to Interrogatory No. 27 
to the extent that it seeks discovery of information protected by the work-product doctrine, 
including disclosure of the mental impressions and trial strategies of Caldwell's legal counsel, 
the attorney-client privilege, or opinions of experts who may not testify in this matter. Subject to 
and without waiving said objection, PID did not propose alternative legislation to Caldwell on 
the matter of storm water management nor did it seek a variance from any application of the 
Manual. No final determination has been made by Caldwell as to what evidence and testimony it 
intends to introduce in support of its contentions in this case. 
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INTERROGATORY NO. 28: Please describe in full and complete detail the basis of 
your contention that "no unreasonable or material interference with Pioneer's easements or 
rights-of-way has occurred," and identify the evidence and witness(es) to be presented 
supporting this contention. See Answer at ~31. 
ANSWER TO INTERROGATORY NO. 28: Caldwell objects to Interrogatory No. 28 
to the extent that it seeks discovery of information protected by the work-product doctrine, 
including disclosure of the mental impressions and trial strategies of Caldwell's legal counsel, 
the attorney-client privilege, or opinions of experts who may not testify in this matter. Subject to 
and without waiving said objection, at this time Caldwell intends to rely on the testimony of 
Mark Zirschky who could not, as PID's designated representative, identify any unreasonable or 
material interference with PID' s system of ditches that was traceable to urban storm water. No 
final determination has been made by Caldwell as to what evidence and testimony it intends to 
introduce in support of its contentions in this case. 
INTERROGATORY NO. 29: Please describe in full and complete detail the basis of 
your contention that "Pioneer's actions, claims and demands in this matter are barred, in whole or 
in part, by the prescriptive rights of Caldwell and other affected property owners," and identify 
the evidence and witness(es) to be presented supporting this contention. See Answer at ,32. 
ANSWER TO INTERROGATORY NO. 29: Caldwell objects to Interrogatory No. 29 
to the extent that it seeks discovery of information protected by the work-product doctrine, 
including disclosure of the mental impressions and trial strategies of Caldwell's legal counsel, 
the attorney-client privilege, or opinions of experts who may not testify in this matter. Subject to 
and without waiving said objection, PID cannot deprive those who hold prescriptive easements 
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to drain into PID facilities the right to continue such drainage at historic levels. No final 
determination has been made by Caldwell as to what evidence and testimony it intends to 
introduce in support of its contentions in this case. 
INTERROGATORY NO. 30: Please describe in full and complete detail the basis of 
your contention that because IICaldwell and other affected property owners hold fee title to the 
property underlying some or. all of Pioneer's facilities, It Pioneer is not entitled to exclusive 
possession of ('its facilities," and identify the evidence and witness(es) to be presented supporting 
this contention. See Answer at 133. 
ANSWER TO INTERROGATORY NO. 30: Caldwell objects to Interrogatory No. 30 
to the extent that it seeks discovery of information protected by the work-product doctrine, 
including disclosure of the mental impressions and trial strategies of Caldwell's legal counsel, 
the attorney-client privilege, or opinions of experts who may not testify in this matter. Subject to 
and without waiving said objection, Caldwell believes PID's right to maintain and operate its 
facilities, if such right exists, is no greater than prescriptive easements and, as such, it cannot 
deprive the underlying fee owner the right to use bis/her property for drainage purposes. At this 
time, Caldwell will rely on the testimony of Dawn Fowler who, as PID's designated 
representative, could not identify any real property right held by PID. No final determination has 
been made by Caldwell as to what evidence and testimony it intends to introduce in support of its 
contentions in this case. 
INTERROGATORY NO. 31: Please describe in full and complete detail the basis of 
your contention that "Pioneer's actions, claims and demands in this matter are barred, in whole or 
in part, by the doctrines of promissory estoppel, equitable estoppel, quasi-estoppel, laches and 
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responsive documents exist, they will be produced on a rolling basis in accordance with the 
parties' agreement and may be among those Caldwell has made available for inspection by PID 
at Caldwell offices. Additionally, responsive documents to this request may have been 
previously produced by ca;en in its rolling productions to date. 
DATED this z:s day of March, 2009. . ' 
,LLP 
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PLEASE TAKE NOTICE that Plaintiffi'Counterdefendant, Pioneer Irrigation District 
(hereinafter "Pioneer"), by and through its counsel of record, MOFFATT, THOMAS, BARRETT, 
ROCK & FIELDS, CHARTERED, hereby notices the Rule 30(b)(6) deposition duces tecum of 
DefendantiCounterclaimant City of Caldwell (hereinafter "City") before a qualified Court 
Reporter, on Thursday and Friday, April 9 and 10,2009, commencing at the hour of9:00 
a.m., and continuing thereafter from day to day until completed, at the offices of MOFFATT 
THOMAS BARRETT ROCK & FIELDS, CHARTERED, located at 101 S. Capitol Boulevard, 10th Floor, 
Boise, Idaho, at which time and place deponent is notified to appear and take such part in the 
examination. 
Pursuant to LR.C.P. Rule 30(b)(6), City is obligated to designate one or more 
persons who consents to testify on its behalf and is most knowledgeable concerning each of the 
following topics: 
1. Any and 'all information regarding City owned, operated or maintained 
outfalls, irrigation return flows and urban storm water discharges into any of Pioneer's facilities, 
including, without limitation, the following: 
(a) The date of installation of each and every outfall which conveys or 
is capable of conveying urban storm water discharge into any of Pioneer's facilities. 
(b) The dimension, size, shape, and material of each and every outfall 
which conveys or is capable of conveying urban storm water discharge into any of Pioneer's 
facilities at the time of its installation. 
(c) The dimension, size, shape, and material of each and every outfall 
which conveys or is capable of conveying urban storm water discharge into any of Pioneer's 
facilities as it exists currently. 
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Cd) The dimensioI?s and geographic parameters of the tributary area of 
each and every outfall which conveys or is capable of conveying urban storm water discharge 
into any of Pioneer's facilities. 
(e) Changes in the dimensions or geographic parameters ofthe 
tri~utary area of each outfall which conveys or is capable of conveying urban storm water 
discharge into any of Pioneer's facilities implemented since 1987, including changes caused by 
any and alI construction or other improvement projects conducted, funded, or supervised or 
approved by City that alter the amount of existing impermeable surface area from which urban 
storm water drains or may drain into any City outfall which conveys or is capable of conveying 
urban storm water discharge into any of Pioneer's facilities. 
(f) The method used by City or its agents to calculate the dimensions 
of the tributary area of each and every outfall which conveys or is capable of conveying urban 
8tOOO water discharge into any ofPioneet's facilities. 
(g) The scope of City's claimed prescriptive easements, ifany, to dram 
urban storm water into Pioneer's facilities, and in particular with regard to the following: 
1. Volume of flow for each outfall; 
2. Geographic boundaries drained for each outfal1; 
. 3. Method of measurement for volume at each outfall; and 
4. The date upon which City claims its prescriptive rights, if any, 
vested. 
2. CHis policies and agreements, written and oral, respecting outfaIls, 
modifications to Pioneer's facilities, irrigation return flows, urban stonn water and other sources 
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of water discharged into Pioneer's facilities or other natural or artificial waterways owned, 
operated or maintained by Pioneer. 
3. Any and all information relating to City's policies relevant to permitting 
and approval of subdivision plats and developments which provide for outfalls into Pioneer's 
facilities. 
4. Any and all information relating to' City's adoption of and enforcement of 
the Caldwell Municipal Stormwater Management Manual ("Manual"). 
5. Any and all information relating to the quality and quantity of urban storm 
water discharged by City into Pioneer's facilities, including any testing or analysis ofurban 
stonn water, 
6. The factual basis for, and all communications relating to, all press releases 
issued by City related to the present (or anticipated) cause(s) of action. 
7. Any and all aspects ofChy's investigation, analysis and research of 
treatment and discharge of urban stonn water prior to City's adoption ofthe Manual. 
8. Any and all aspects of the factual allegations, claims for relief and 
defenses asserted in City's pleadings, specifically including, but not limited to, City's Answer to 
Amended Complaint, Counterclaim and Demand for Jury Trial and proposed First Amended 
Answer, Counterclaim and Demand for Jury Trial. 
9. Any and all aspects of factual assertions and responses to discovery served 
• 
upon City by Pioneer, specifically including, but not limited to, verification as to content, 
accuracy and truthfulness of all written discovery responses served by City. 
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NOTICE IS FURTHER GIVEN that City shall produce, to the extent not already 
produced, the following documents at a time and place agreed upon by counsel for the parties, 
but in no event later than the date and place of the deposition: 
1. Any and all Documents concerning or relevant to the above-referenced 
litigation. 
2. Any and all Documents responsive to any discovery propounded by 
Pioneerto the City, and which have not already been produced. 
3. . Any and all Documents considered or reviewed bydeponent(s) in 
preparation for the deponent(s)' deposition. 
4. Any and all Documents evidencing or relating to factual allegations, 
claims for relief and defenses in City's Answer to Amended Complaint, Counterclaim and 
Demand for Jury Trial and proposed First Amended Answer, Counterclaim and Demand for Jury 
Trial. 
5. Curriculum vitae, resume andjob description of produced deponent(s). 
For purposes of this Notice of Deposition Duces Tecum: 
The term "Document" shall have the full meaning ascribed to it in the 
Idaho Rules of Civil Procedure and shall mean the original, all copies and 
drafts of papers and writings of every kind, description and form, and all 
mechanical, magnetic media and electronic recordings, records and data 
of every kind, description and form, and all photographs of every kind, 
and including, without limiting the generality of the foregoing, the 
following: correspondence, electroniCally stored information, notes, 
memoranda, reports, notebooks, binders, drawings, studies, analyses, 
drafts, diaries, intra-or inter-office communications, cancelled checks, 
minutes, bulletins, circulars, pamphlets, telegrams, typewritten and 
handwritten notes, letters, telegrams, instructions, work assignments, 
messages (including reports, notes and memoranda of telephone 
conversations and conferences), telephone statements, calendar and diary 
entries, desk calendars, appointment books, job or transaction files, books 
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of account, ledgers, bank statements, promissory notes, invoices, charge 
slips, working papers, lab books, lab notes, lab journals or notebooks, 
evaluation or appraisal reports, pleadings, transcripts of testimony or other 
"documents" filed or prepared in connection with any court agency or 
other proceeding, deeds, mortgages, deeds of trust, contracts, agreements, 
assignments, instruments, charges, opinions, official statements, 
prospectuses, appraisals, feasibility studies, trust, releases of claims, 
charters, certificates, licenses, leases, invoices, computer printouts or 
programs, summaries, precis, audio, video or sound recordings, cassette 
tapes, video recorded, electronic or·laser recorded, or photographed 
infonnation. Documents are to be taken as including an attachments, 
enclosures and other documents that are attached to, relate to or refer to 
such documents. 
In addition, and pursuant to the agreement of the parties, an identification of the 
deponent(s) and an identification, by Bates range, of all records maintained in the deponent(s)' 
work space or within the deponent(s)' custody or control (including, but not limited to 
deponent(s)' business ~nd residence) shall be produced no later than seven (7) da~ in advance of 
the deposition. 
This deposition shall be taken pursuant to the Idaho Rules of Civil Procedure. 
DATED this \ ~ day of March, 2009 .. ' 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this l t;:)& day of Marcht 2009, I caused a true and 
correct copy of the foregoing NOTICE OF RULE 30(b(6) DEPOSITION DUCES TECUM OF THE 
CITY OF CALDWELL to be served by the method indicated below, and addressed to the 
following: 
Mark Hilty 
HAMILTON MICHAELSON & HILTY LLP 
1301 12th Avenue 
P.O. Box 65 
Nampa, ID 83653 -0065 
Fax: 467-3058 
J. Fredrick Mack 
Erik F. Stidham 
HOLLAND & HART LLP 
101 South Capitol Boulevard, Suite 1400 
Post Office Box 2527 
Boise, ID 83701"2527 
Fax: 343-8869 
NOTICE OF RULE 30(b(6) DEPOSITION 
( ) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
(x) Facsimile 
( ) U.S. Mail, Postage Prepaid 
(x) Hand Delivered 
( ) Overnight Mail 
(x) Facsimile 
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regarding the Willow Falls Subdivision from Will Mason 
to Jeff Scott; and he cc's Anne Marie Skinner and Mike. 
And he says: "After review of the revised 
improvement plans for the above-mentioned project, Earl 
Mason & Stanfield believes the drawings do not meet 
Idaho State Code or Pioneer Irrigation District's 
standards. The plans do not contain the stamp of a 
professional engineer." 
And in the fourth paragraph, "After final 
approval is received, Earl Mason & Stanfield shall be 
notified of the date and time of the pre-construction 
meeting. 
"Earl Mason & Stanfield will conduct 
construction observation for Pioneer Irrigation 
District. Upon completion of construction, two sets of 
Mylar record drawings shall be forwarded to Earl Mason." 
Did you know Mason & Stanfield was actually 
going to these development sites and inspecting on 
behalf of Pioneer to make sure they complied with 
Pioneer's guidelines? 
MR. HILTY: Object to the form. 
THE WITNESS: Earl Mason & Stanfield has come 
out to review and make an inspection, on behalf of 
Pioneer Irrigation District, of construction sites for 










1 I can't say that I had a particular knowledge 1 
2 that they were making an inspection beyond that, with 2 
3 respect to development. 3 
4 BY MR. WILLIAMS: 4 
5 Q. Let me go back to some general questions. I 5 
6 think I asked you before. When I use the phrase 6 
7 "facilities," do you understand what that term is 7 
8 referring to? A condition of Pioneer's facilities -- 8 
9 have you seen that before? 9 
o A. The term? 0 
1 Q. Yes. III 
2 A. I have seen the term used. ~ 2 
3 Q. What is your understanding of it? 3 
4 A. My understanding of it is vague. We have never 4 
5 really had a solid representation of what they believe 5 
6 their facilities are. 6 
7 Q. I think it is synonymous with their canals, 7 
8 ditches, drains, laterals -- all of the facilities. If 8 
9 we can have that understanding for the purposes of my 9 
~ 0 question, do you understand what I mean? 20 
~ 1 A. I understand what you mean. I will say, again, 21 
~ 2 that those facilities, as you have defined them -- it 22 
~ 3 has never really been represented to us what they 23 
24 believe their facilities are. . 24 
25 Q. I guess you understand the Bureau owns some, 25 
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and Pioneer owns some; correct? You have to say "yes" 
or "no." 
A. Yes. I understand. 
Q. You don't know which one, though? 
A. I have a general understanding of what the 
Bureau owns. 
Q. And you have an understanding Pioneer operates 
and maintains those drains, even the ones that are owned 
by the Bureau? 
A. That has been represented to me. 
Q. Do you, yourself, know any of the history? Do 
you know what the purpose and intent of those drains, 
those facilities, is? Have you ever researched that? 
A. I have not researched it, personally. I have 
had representation made to me about the research of 
others on the topic. 
Q. What is your understanding of what that is? 
A. My understanding is that the drains -- several 
drains were created following natural water course and 
low-lying areas of land and were dredged to serve other 
purposes besides natural drainage courses. 
Q. This is an understanding you got from whom? 
Somebody else? Not first-hand? Somebody else told you 
this? 
A. Specific to Caldwell from the research of 
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others, yes, in our Department have been represented to 
me. The concept of drain ditches is something that is 
covered in engineering school, as well. 
Q. What is your understanding of the history, if 
you have one, of why those drains were constructed? 
What was their original purpose -- ditches, drains, 
canals -- if you have one? 
A. Again, some of the drains were natural water 
courses. 
Q. Do you know which ones? 
A. No. My general understanding is that those 
owned by the Bureau of Rec were natural water courses. 
I haven't verified that. I don't know if that's the 
case. 
Q. All of them? 
A. That's my understanding. 
Q. But you don't have personal knowledge? 
A. Correct. 
Q. You are just passing on something you have been 
told? 
A. Yes. The purposes that can be accomplished by 
dredging out a drain or -- either creating a drain or 
dredging out a natural water course to create a drain 
can be for the purpose of drawing down the elevation of 
groundwater. 
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I also have knowledge that the drains have been 
used by irrigation districts for the return of 
irrigation waste flow. 
Q. Let me step back even broader. Do you 
understand that canals are used for the delivery of 
irrigation water? 
A. Yes. 
Q. That's pretty simple. And that irrigation 
water is used on various farms, crops, and that kind of 
thing; true? 
A. Yes. 
Q. Have you heard the term "live water"? 
A. Yes. 
Q. That is when water is being delivered to, I 
















an understanding of that? You have to say "yes" because 16 
it won't be clear. 17 
A. I apologize. I wanted to make sure I let you 
finish. 
Q. Oh, okay. 
A. Yes, I understand. I am familiar with the term 
"live water." 
Q. I think what you said is there is a delivery 
function and, in addition, there's a drainage function, 
in the most general sense; correct? 
Page 
A. Yes. 
Q. And you were starting to say -- you actually 
did say, as far as drainage, there are several 
historical purposes you are aware of, one is to deal 
with groundwater seepage -- or sub-surface seepage, I 
guess, is another way of putting what you said? True? 
A. Yes. A drain can be used to draw down the 
groundwater elevation. 
Q. And irrigation return flows are also drained? 
A. Yes. That's something that I visibly observed. 
Q. I guess that just means, when a farmer 
irrigates his crops, some of it, I presume, goes into 
the ground and nourishes and feeds the crops; right? 
A. Certainly. 
Q. Then some of it spills off and floats back into 
the drain? Is that what irrigation return flow is? 
A. That characterization is a possible avenue, as 
well as collection of waste -- of used water in a tail 
ditch that then enters into a pipe and is conveyed to 
the drainage. 
Q. I just want to make sure we have an 
understanding of using the same words. Let me ask you 
about Caldwell's Stormwater Policy, kind of 
historically, and get a brief overview. I don't want to 





























I mentioned before Ordinance No. 2594 -- I 
think I did -- wherein it indicates, on December 21, 
1998, there was an amendment to the Municipal Code of 
the City of Caldwell by adding a new Chapter 13 for 
standards to apply to storm drain systems. 
Now, that is before your time. But I wonder if 
you became familiar with that Ordinance since you have 
worked there? 
A. Yeah, generally. In brief summary, yes. 
Q. This ultimately resulted in the adoption of a 
Stormwater Manual-- you are aware of that -. in 1998? 
A. Yeah. It was the predecessor to subsequent 
things. 
Q. I think it has been referred to as Interim 
Storm water Manual or the Initial Storm water Manual. I 
guess it began as the Emergency Draft Caldwell Municipal 
Storm water Management Manual dated April 2006. Are you 
familiar with that? Have you read it? 
A. Those terms have come before me before. I 
don't believe I have read that document in its entirety. 
Q. Just moving forward, this is what I think I 
referred to. The City Council passed Ordinance 2594 on 
May 1, 2006, to establish an Emergency Storm water Manual 
as an emergency measure. You were there at that time? 
A. Yes. 
Q. So you are familiar with that? 
A. Yes. 
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Q. And the background for this, according to -- I 
am reading from the Order of Decision from the City 
Council at the meeting of September 18, 2006. I don't 
know if you recall that or whether you were there. It's 
not really important for my questions. 
A. I may have been there. I can't recall for 
sure. 
Q. Anyway, the background of this Ordinance 
indicates, number one, retention ponds, zero discharge, 
were undersized to hold the designed storms. 
Let me back up. 
The Stormwater Management Interim Policy in 
1998 has operated and, during that span, the City did 
not receive storms large enough to test the policy's 
assumption until three 100-year storms in the last 
twelve months. Are you familiar with that background 
and those storms? 
A. I can't tell you what the storms were. I am 
familiar with the basic justification there. 
Q. Was it those three storms that resulted in the 
Emergency Ordinance, to your knowledge? 
A. To my understanding, it was failures of storm 
facilities. 
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BY MR. WILLIAMS: 
Q. It sounds like Gordon Law is probably better to 
address some of those issues on the development of the 
storm water and those policies. 
A. Yes. I agree. 
Q. Going back to the findings of fact and 
background, leading to the adoption of the Stormwater 
Manual, the second finding is that retention ponds did 
not drain as readily as intended by the policy and, in 
some cases, did not ever completely drain. 
Do you know why that was the case, whether it 
had to do with the fact that they were not properly 
maintained? Do you know? 
A. I don't believe it's because of the fact --
because of not being properly maintained. I don't 
believe that's the cause. 
Q. Was it a design issue? 
A. It could potentially be a design issue or a 
construction issue or both. 
Q. Finding 6: The use of retention ponds has 
tended to result in the abandonment of historic drainage 
ways which are extremely difficult to re-establish. 
Do you know what is meant by that froding? 
A. Yes. 




















A. Based on the concept of an established right -- 1 
I guess an example would be, if I have a tail ditch that 2 
crosses your property that has been established over 3 
time, I am allowed to maintain that. 4 
If I discontinue use of that tail ditch for a 5 
certain period of time prescribed by law, then my right 6 
to maintain or use that could expire. 7 
Q. I know you are not a lawyer, and I don't want 8 
to ask you questions that call for a legal conclusion. 9 
I guess, to some degree, your job and responsibilities ~ 0 
overlap. You are required to know City Ordinances and ~ 1 
that. ~2 
I think what you have just described -- is 
another way of saying that a prescriptive easement? Is 
that a tenn you are familiar with and understand? 
A. Yes, it is. 
Q. What is your understanding of what a 







A. Generally, it is an easement that can be 9 
established by use and has application in many different 20 
areas. 
Q. Let me come back to that in a minute. How are 
you doing? Do you need a break? Can we go for a half 
hour and go for lunch? 







Q. We will come back to this topic in a little 
more detail later. Do you know what the current 
population of the City of Caldwell is, roughly? 
A. Approximately 40,000. 
Q. Do you know what it was -- you have only been 
there since 2005, I guess? 
A. That's correct. 
Q. Have you done any research or infonnation on 
what the population has been over the last twenty, 
thirty, forty years and how much it has grown? 
A. No. 
Q. Do you know if it has grown substantially in 
the last ten years -- or five, I guess, since you have 
been there, or how much it has grown, if any? 
A. I understand that there has been significant 
growth. 
Q. You are familiar with the concept of 
urbanization and what that is? 
A. Yes. 
Q. Has there, to your knowledge, been significant 
urbanization in Caldwell since you have been there? 
A. Frankly, there has been significant development 
activity, from an entitlement standpoint. It's been 
followed up, I would say, to a much lesser degree by 
urbanization. 
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Q. I will probably skip over that. That is 
probably not an area you have expertise in -- I don't 
know if you do -- the amount of subdivisions that have 
gone in and the new developments in the last five years? 
A. Yeah. I have had dealings with them when they 
come in. 
Q. You probably can't give specific information on 
amounts, miles, square footage, or anything like that? 
A. No. 
Q. You are familiar with the Stormwater Manual, 
the current one, and I assume you are fairly conversant 
with the provisions of that and making sure developers 
comply with that? 
A. Yes. 
Q. Is it true, in your understanding under the 
Manual, that non-discharging stormwater retention 
facilities associated with residential developments are 
strongly discouraged and not allowed unless approved by 
the City Engineer? 
A. May I go back to the previous question for 
clarification? 
Q. Yes. 
A. At the end of your question, you said, 
"responsible to see that developers meet that." I have 
cursory involvement there. We have other staff that are 
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understanding or not? 1 
A. Of the City's opinion of -- 2 
Q. Whether it needs to seek permission from 3 
Pioneer to discharge urban stormwater? 4 
A. I guess my understanding is based on what you 5 
have as my previous testimony on that matter. 6 
Q. The agreement? 7 
A. Yes. I think you also have a good 8 
characterization from the Manual, itself, in that it 9 
requires -- new discharge points cannot be established 0 
without the permission of the District. 1 
MR. WILLIAMS: I can't remember. Is Mr. Law 2 
the 30(b)(6) designee on that topic, Mark? 3 
MR. HILTY: Let me give you what we have got. 4 
This might help. Brent is the designate for Topic No. I 5 
and Topic No.2 respecting agreements. 6 
MR. WILLIAMS: Right. 7 
MR. HILTY: Gordon will be the designee for 8 
Topic No.2 respecting policies, Topic 3, Topic 4, Topic 9 
5 and Topic 7. 20 
MR. WILLIAMS: That's Gordon? 21 
MR. HILTY: That's Gordon. And then Larry 22 
Osgood is the designate for Topics 6, 8, and 9. 23 
BY MR. WILLIAMS: 24 
Q. Mr. Law is no longer an employee of Caldwell; 25 
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is that correct? 1 
A. That's correct. 2 
Q. Do you know about when he left? 3 
A. When was it? March of -- it would have been 4 
March of last year. 5 
Q. '08? 6 
A. Uh-huh. 7 
Q. Do you know why he left? 8 
A. Frankly, no. I think -- all I can do is 9 
speculate on the reasons, which is not useful. 0 
Q. You have never had discussions with him on 1 
~ 2 
A. Yes, generally. He hasn't given me explicit 
reasons. As far as that goes, it's closer to home for 
him. He lives in Kuna. 
Q. It has nothing to do with this litigation in 
any manner -- or this Stormwater Policy? 
A. To my knowledge, not at all. 
Q. You told me this before, and I apologize. Your 
current title is? 
A. Assistant City Engineer. 
Q. Who is the City Engineer? 
A. Larry Osgood. 









Q. I was thinking it was you, but it's Larry. 
Do you know if, at one time, the City did 
believe that it had to seek approval from Pioneer before 
discharging into its facilities? Is that beyond the 
scope of your knowledge and testimony? 
A. It's my understanding that that was -- I guess 
I should just refer to the documents I reviewed --
according to the agreements. 
There are agreements that have been disclosed 
that include that type of an agreement. Perhaps, only 
with the Bureau of Rec. I can't recall, off the top, if 
there is any --
Q. You mentioned Mr. Newbill's testimony a moment 
ago regarding urban stormwater. So I gather you have 
either read his deposition or some kind of summary of 
it? 
A. Neither. I am referring to his testimony 
before the City Council. 
Q. What hearing was this referring to? 
A. I believe it was either a hearing or a workshop 
before the City Council. If it was a workshop, I guess 
it would be comments. 
Frankly, I sat behind Mr. Newbill at this 
meeting before the City Council and listened to him 
mutter -- or talk to himself as he listened to the 
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testimony of Gordon Law. 
I can't recall ifhe actually testified that he 
thought it was different. He may have done so. I think 
Gordon Law mentioned something about historical drainage 
rights; and he said something like, "It's different." 
So there you go. 
Q. Somewhere I have his deposition; and one of the 
exhibits were the minutes of a meeting, I think, from 
March or April of '06. Is that the meeting you are 
referring to about the time that Caldwell approved the 
adoption of the Emergency Ordinance or that it waS being 
discussed? 
A. I don't recall if Mr. Newbill was in 
attendance. At the time that he testified at the 
Council meeting, I didn't know who he was. I became 
acquainted or familiar with who he was after the fact 
and recalled -- and recognized him. 
Q. I may need to find that at the lunch break. 
Why don't I do that? I will see if! can fmd that. 
On this topic of urban stormwater, do you 
recall what Mr. Newbill said or testified about it? 
A. Unfortunately, no. He may have both said that 
when he listened to Gordon's testimony and testified to 
it. That I'm not positive of. But I am positive that I 
heard him say it to himself as Gordon testified. 
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A. I should make another point, though, for what 1 
it's worth. These outfalls we are talking about -- for 2 
instance, the one on the freeway -- I guess it's that 3 
one particularly -- have potentially been there for a 4 
long time. The records aren't stellar on it. The other 5 
thing is that -- 6 
Q. The one owned by the Transportation 7 
Department? 8 
A. Right. The records -- or the outfalls entering 9 
drains, canals, and like facilities are numerous, as ~ 0 
Pioneer provided. They provided a list of points they ~ 1 
had GPS'ed. p 
The use and purpose of those is vastly varied. P 
I mean, it may be difficult to ascertain what the use of 4 
those outfalls is, whether irrigation return or 5 
stormwater. So ~- h 6 
Q. Just to make sure I am clear, though, are you 
saying that, when you researched this topic or did the 
footwork to answer this discovery, you were only looking 
at City-owned or operated outfalls that discharged into 
facilities that Pioneer actually owns, as opposed to 
Bureau-of-Reclamation-owned facilities? 
A. That is what was requested in the documents. 
Q. Well, I think we are going to have a problem 
that may not be resolved here at this deposition. 
Page 
Pioneer's position in the case is that it has a 1 
responsibility for the operation and maintenance of 2 
Bureau-owned facilities. 3 
So Pioneer is trying to discover if outfalls 4 
have been discharged into any of Pioneer's facilities, 5 
including those that are owned by the Bureau. 6 
A. Do I understand correctly -- 7 
MR. HILTY: Just a minute, Brent. 8 
~~as~~~~in~~~~~ 9 
case, often times there has been the distinction made ~ 0 
between Pioneer facilities, meaning what Pioneer claims ~ 1 
it owns, versus the Bureau facilities which it operates 112 
and maintains. h 3 
MR. WILLIAMS: Right. 4 
MR. HILTY: We understood the 30(b)(6) topic to 5 
be relevant to the connection between City~owned, 6 
operated, or maintained outfalls and Pioneer facilities, 7 
meaning Pioneer facilities that it would claim that it 8 
owns, as distinct from Bureau facilities. 9 
That having been said, I think we may be able 20 
to address a little bit more, based on some of what 21 
Brent prepped for. 22 
So what I would suggest is that maybe we take a 23 
little break. Even though this is beyond the scope of 24 
the 30(b)(6), at least as it was understood by the City, ~5 
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we may be able to get you a little information on that, 
based on what he has done. 
We can maybe just stipulate to look at some of 
that. I want to make sure that I know what his level of 
information is before he speaks on behalf of the City. 
MR. WILLIAMS: Maybe it's unfair to both of us 
to try to rush this now. I know we are trying to be 
efficient and not inconvenience Mr. Orton more than 
necessary, but that might be an important issue that 
can't be resolved quickly. 
I guess my misunderstanding -- it's not so much 
the 30(b)(6) as the discovery we have propounded, trying 
to get, you know, that information. 
I understand there may be a legal argument 
about Pioneer's standing to object to discharges and to 
Bureau-owned facilities but --
MR. HILTY: I'm not raising--
MR WILLIAMS: Let's take a break right now. 
(Break taken.) 
BY MR. WILLIAMS: 
Q. Let's keep going and cover some other topics 
today. Let me ask you about the references to 
historical rights that we have alluded to somewhat this 
morning. 
Some of the documents refer to Caldwell's 
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concern that its retention policies might jeopardize it 
maintaining its historical rights, and you started 
getting into that somewhat. 
If you know, when you use the word "historical 
rights," what are you referring to? What is your 
definition or understanding of that term? 
A. Referencing back to testimony from earlier, 
"historical right" -- you came back and referred to it 
as a prescriptive easement 
So a historical right would be something 
established by historic use, such as the hypothetical 
drain pipe of yours that crosses my property that you're 
allowed to come on and maintain or the hypothetical 
supply pipe feeding my property through your property 
that I am allowed to maintain or, at least, entitled to 
see is perpetuated. 
Q. Let me ask you this. Maybe we can approach it 
this way. Again, I go back to the comment that I know 
you are not a lawyer; but there is some overlap in your 
job duties and responsibilities and knowing laws and 
documents that talk about these. 
I will try not to ask you legal opinions or 
opinions that call for legal conclusions. This is what 
I understand the law to be, in terms of historical 
rights. 
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Are you familiar with the phrase "natural 
servitude"? 
A. No. 
Q. This is how I understand it. In the law -- I 
am going to just draw an acre, fifty acres, whatever, 
and maybe a canal or a drain. 
If this fifty-acre parcel -- if it rains on 
that parcel and rain flows off it into a canal, ditch, 
or drain, there is a natural servitude that gives this 
property the right to have that water flow off into that 
canal. 
A. Okay. 
Q. Are we on the same page? Do you disagree with 
that? Agree? 
A. Sure. I agree. 
MR. HILTY: Brad, I am going to let you go with 
this line of question, as long as it's understood that 
my ongoing objection would be to any attempt to solicit 
a legal opinion from Brent or to, you know, apply to the 
City whatever he says --
MR. WILLIAMS: Or bind the City? 
MR. HILTY: Exactly. 
BY MR. WILLIAMS: 
Q. We are not binding the City. Mostly, I am 
trying to understand what the City's arguments might be, 
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reserving the right for the lawyers to make arguments in 
the case. 
That situation I just described is what I 
believe in the law is referred to as a natural 
servitude. Let me read this definition from an opinion 
in the Idaho Supreme Court entitled Merrill vs. Penrod. 
"An owner oflower property must accept the 
burden of surface water which naturally drains upon his 
land. This burden is called a natural servitude." 
So I am just wondering if Caldwell is claiming 
its rights for any of these outfalls in this case stems 
from the Doctrine of Natural Servitude, if you know. If 
you don't, that's fine. 
A. I don't know. 
Q. "However," the Supreme Court ofIdaho says, "a 
natural servitude is limited, in that a dominant land 
owner may not increase the burden on servient lands by 
accumulating surface waters with manmade structures and 
discharging those accumulated waters through an 
artificial channel onto lower lands." 
Another case says that you cannot accumulate, 
concentrate, or collect and concentrate and then 
discharge it onto lower lands. 
Anyway, so the exception to that is ifthere 













































make me believe -- is it the position of Caldwell, if 
you know, that the outfalls that are at issue in this 
case or that are going to be at issue are those 
facilities, Pioneer facilities -- are those located 
where there is a natural channel. 
Do you know, one way or the other? Is that 
what you were saying earlier? I kind of thought you 
were saying that. 
A. That was while we were talking about drains. 
My point with that was that the drains pre-existed, in 
some cases, as I understand it, as natural channels, 
natural -- and the thing that's significant about 
that -- or, I guess, what validates that would be the 
general topography of the land close to those 
directions. 
In the pre-development scenario and the 
pre-irrigation district scenario, natural drainage-ways 
would have drained surface waters that ran off. 
Q. Let me maybe help give some further definition. 
So "natural channel" or "water course" has been defmed 
as a stream of water flowing in a defmite channel 
having a bed and sides or banks and discharging itself 
into some other stream or body of water. 
So are you offering testimony that before 
Pioneer's facilities -- the irrigation drains, ditches, 
Page 
and canals that were constructed in the early 1900s --
before their existence, there was a natural channel that 
meets that definition? 
MR. HILTY: Brad, I am going to--
MR. WILLIAMS: If you know. If it's beyond 
your --
MR. HILTY: Let me just say, before he 
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answers -- I'm trying to let him go with this line of 
questioning and not interpose too many objections -- it 
is clearly beyond the scope of what we have designated 
Brent for as a 30(b)(6) representative, in terms of the 
City's claims and contentions. 
Even there, I think it would be the City's 
prerogative to make legal arguments and disclose through 
expert witnesses and those type of things information 
that bears on the questions you are asking. 
As long as it is understood that Brent is 
testifying from what his own information might be and 
it's understood he is not making any legal conclusions, 
nor adopting any that you might be offering, we can go 
ahead and go forward. 
BY MR. WILLIAMS: 
Q. Fair enough. So with that objection in mind, 
do you have some personal knowledge that there were 
natural channels, as I have read this definition, in 
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existence before those irrigation facilities were even 
developed by Pioneer in the 1890s, 1900s? 
A. Forgive me, to the extent it is inappropriate, 
but how can the drain have drained without natural 
channels? There had to be some. 
I guess the clear hypothesis would be you look 
at the topography of the land as it exists, and the 
topography has low-lying areas that are coincident with 
the location of drains. 
Q. Is this an area that you do hold yourself out 
as an expert in, from your course work and training? 
You can go out there and kind of look at things and 
tell, from your experience, there was a natural channel, 
as it is defined by the Idaho Supreme Court, in 
existence where these drains are -- back in the early 
1900s, late 1800s? 
A. I would not hold myself out as an expert that 
would go and define for you which of those facilities 
were and weren't. However, it's clear, from looking at 
topography, where low-lying areas are and where water 
will have flowed. I mean, it's --
Q. I might be getting a little vague. Have you 
read the affidavit or report of Pioneer's expert 





















A. I have read some portions of her report. 1 
Q. Did you agree with anything or disagree or 2 
challenge any of those opinions? 3 
A. I can't respond to that right now. I haven't 4 
reviewed it in enough depth to be able to do so. And 5 
that's not my intent at this point. 6 
Q. Maybe this isn't fair to you. I don't know 7 
what kind of foundation you would need for the 8 
admissibility of an opinion that there was a definite 9 
water channel in the locations we are talking about, 0 
other than your observations that there has to be some 1 
low areas. I am sure that's going to be adequate 2 
foundation. 3 
Let me ask you this. Do you know, from reading 
Jennifer Steven's report, that, initially, much of this 
area was waterlogged and those drains were put in in 
order to drain those lands of sub-surface seepage, I 
believe? 
MR. HILTY: Brad, is the question whether he 
knows that's in her report or whether he believes that's 
true? 
BY MR. WILLIAMS: 
Q. Did you read that? 
A. I have seen some -- it jives with skimming 















Q. If that's true, if! am understanding this, in 
just general terms, they had to build the drains in 
order to let those waters drain into those drains and 
run them off? 
A. As I mentioned before in testimony, it would be 
a likely location to install a drain, if you were trying 
to draw the groundwater level down, to go to the already 
low-lying areas that may be serving presently as a 
natural water course. 
Q. Okay. 
A. I am not trying to say I know that was the 
case. I am just telling you, theoretically, that that's 
an appropriate hypothesis. 
Q. You admit you are speculating, to some degree, 
as to whether there really was a natural water channel 
in the area of these outfalls that we are talking about? 
A. Yeah. To the extent we are not talking about 
anything specific, it's a speculative discussion. 
Q. Specifically, with regard to the two outfalls 
that you have identified that the City owns, the B-l at 
Ustick and the 5-10 at Montecito Park, B-1 drains 
into -- I have forgotten. 
A. I am not proposing to have knowledge that there 
was a pre-existing water source with regard to those two 
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outfalls. 
Q. Thanks. Let's go to the second concept, then, 
apart from natural servitude, natural water course, to 
this concept of prescriptive easements. 
I don't know whether you know whether or not 
Caldwell is taking the position that they have a right 
to discharge these outfalls by virtue of prescriptive 
easements in those areas of those two outfalls, 
recognizing Mr. Hilty's objections. 
A. Sure. 
Q. You may not be the 30(b)(6) designee, but do 
you have an understanding of that? 
A. Will you ask me just the heart of the question 
one more time? I understand your --
Q. Let me step back. You mentioned prescriptive 
easement. Do you know what the elements of a 
prescriptive easement are? 
A. My understanding of a prescriptive easement is 
something established by continued use for a period of 
time, as specified under law, which can then be 
continued until it is abandoned continuously for a 
specific period of time under the law. 
Q. I think that's a good defmition, generally. I 
think there has been some specific elements. I was just 
going to look so I can get it to where we are on the 
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1 same page. 1 
2 All right. According to the holding of the 2 
3 Idaho Supreme Court, "To acquire a prescriptive easement 3 
4 in Idaho, a claimant must present reasonably clear and 4 
S convincing evidence of open, notorious, continuous, 5 
6 uninterrupted use and a claim of right with the 6 
7 knowledge of the ~wner of the servient estate for the 7 
8 prescriptive period of five years." 8 
9 That sounds like it comports with your general 9 
0 understanding, with some specific details added? 0 
1 A. Yes. 1 
2 Q. Now, I don't know if you know whether or not a 2 
3 statute in Idaho relating to irrigation districts 3 
4 prohibits people from adversely possessing against an 4 
S irrigation district or obtaining a prescriptive easement 5 
6 against an irrigation district. I don't know if you are 6 
7 aware of that or not. 7 
8 A. I have no knowledge of that. 8 
9 Q. That statute has been in existence since 1981. 9 
0 So doing the math, one would have to have begun in 1976 0 
1 to have obtained a prescriptive easement. 1 
2 I am just wondering if, in this case, Caldwell 2 
3 is contending that it had -- its rights in these 3 
4 outfalls are based on any prescriptive easement, if you 4 
S know? 5 
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1 A. Are you looking for a response from me on that? 1 
2 Q. Yes. Do you have any information on that? 2 
3 A. Okay. 3 
4 Q. As of1976, with regard to these two outfalls, 4 
5 is Caldwell going to present evidence that it had open, 5 
6 notorious, continuous use for five years, between 1976 6 
7 and 1981? 7 
8 A. Yes. I think that's where we would be. 8 
9 Q. What evidence is there? 9 
o A. Respecting -- you are asking me, respecting 0 
1 these two outfalls, specifically? 1 
2 Q. Right. Right. 2 
3 A. I will give what I think are evidence that are 3 
4 not exhaustive or inclusive. There may be other points 4 
5 of evidence. The vintage of the homes whose yards drain 5 
6 to the borrow ditches are certainly -- or at least 6 
7 appear, to me, to predate '76, at least some of them. 7 
8 I guess I would refer to historic maps of the 8 
9 roadway there to see if the road was in existence at 9 
o that time. 0 
1 Let me think specifically about Tenth Avenue. 1 
2 I am familiar with plats along Tenth Avenue that would 2 
3 suggest that it was in existence prior to 1976 and the 3 
4 existence of those features that currently drain in 4 
5 that. There is nothing that would suggest that there 5 
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has been a change in that drainage pattern. 
With respect to Syringa Lane, except that that 
change may have been in the physical nature of the 
facility that conveyed --
Q. Do you know who owned the properties connected 
to the two outfalls that are served by those drains? 
Back in 1976, was it the City of Caldwell? Do you know? 
A. I need a clarification. Are you speaking of 
the properties served or the properties on which the 
outfalls lie? 
Q. Well, let's look at both. 
A. Okay. 
Q. Certain properties drain into those outfalls. 
We need to probably define that area. 
A. Uh-huh. 
Q. Was that Caldwell-owned property or 
privately-owned property, to your knowledge? 
A. Tenth Avenue is -- I think, probably, for both 
of them, there was both a combination of private 
property ownership served and public right-of-way 
served. 
Q. Do you have any information about the exact 
nature and extent of the use as it may have existed in 
1976? How much water? What kind of water was being 
discharged in those areas? 
Page 
A. I can really only speak to what appears to have 
been the pre-existing condition at the B drain. 
Q. SO you would have to speculate as to the exact 
nature and extent of use? 
A. As far as 1976 goes, I am afraid I haven't 
conducted an analysis to find out what was existing at 
that time. 
Q. You may not be the person looking at that or 
the expert. I think the scope of the prescriptive 
easement is determined by its use, the nature and extent 
of its use at its time. It can't be expanded over time. 
Assuming, back in 1976, properties were 
draining from their lands, do you know what the extent 
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of urban development would have been during those times? 
Was this farm land in '76? Was it all cities? 
Highways? Roads? Streets? Gutters? Do you know? 
A. I'm afraid I would have to speculate to answer. 
Q. Can you answer this? In this situation I 
showed you here -- let's just say this is five acres and 
it's natural, undeveloped farm land. It rains, and rain 
drains off of it into this canal . That's going to be a 
certain amount, I suppose, that experts can quantify. 
If you later develop this and turn it into a 
subdivision with houses and then you collect the water 
through curbs and gutters, aren't you going to increase 
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Q. " ... called Brent Brooks" -- maybe there is 
another Brent -- "this morning about flooding issue at 
WiJlow Fa1Js Subdivision." Maybe that is not you. Do 
you know who Brent Brooks is? 
A. Yes. 
Q. Who is that? 
A. He is an engineer who worked for Toothman Orton 
at the time of this document. 
Q. And we have already talked about Jeff? 
A. Yes. 
Q. Maybe you can't answer this. If you know, I 
will just ask while you are here. It looks like -- go 
ahead and read that -- there was a flooding problem at 
the Willow Falls Subdivision. 
The last sentence says, "Overflow water is 
leaking at the certain spot because the overflow water 
plugged in a certain section along the ditch. The 
irrigation water is leaking to other people's property 
that sits on the east side." 
Do you have any idea what is being talked about 
here, from reading that? Would it be specUlating on 
your part? 
A. That would be speculative. 
Q. You never discussed this issue with Jeff? 
A. I can't recall having discussed it. 
Page 221 
Q. Do you even know ifit has any bearing on the 
detention facility or retention? Can it not be 
ascertained from that little sentence there? Something 
was plugged, but I can't tell what. 
A. I wouldn't associate it with a detention basin. 
Q. Now, if you will, go into that exhibit, down to 
148725, another fifteen, twenty pages down. 148725. 
Here again, maybe you can't answer this. This is 
actually a different date, July 7th. It's a little bit 
later on. 
"There is a flooding issue in Lot 2, Block 2. 
The existing irrigation overflow water was flooding 
because weeds plugged a grate of stormwater, Image 13." 
Is that just a grate in the City street? A catch basin? 
Can you tell from that? 
A. I can't. I'm sorry. It's -- may not even be 
nomenclature that we use. 
Q. Do you know why Toothman Orton is working with 
the City of Caldwell, your colleague Jeff, and dealing 
with what's going on there, these flooding reports? 
A. He might have called Jeff just to look at a 
problem, to see if it's something the City needs to be 
involved with. 





















































Q. Go down to 148752. Did you find that? "Went 
to inspect the breaking of the caliche layer in the 
storm drain pond to determine if water perched on the 
bottom of pond was groundwater or perched water. 
"I was unable to determine at the time since 
holes made at the time filled with perched water prior 
to determining groundwater level; will need to come back 
and measure it." 
Again, do you know what's going on here, by 
this language; or would I need to talk to Jeff? 
A. The term there is "caliche layer." It's an 
impermeable layer. "Perched" means a sub-surface 
puddle, if you will. It's water that's perched on a 
depressed, impermeable layer. 
Q. Is this a problem of a retention or detention 
facility not operating correctly? Can you tell? 
A. This is construction rock for construction. In 
this case, the pond has not yet been constructed. It's 
in the process. 
Q. I have one last question -- you may not know 
this -- on 148754. It's close to the end. 
A. The number again, please? 
Q. 148754. 
A. Okay. 
Q. And it refers to some bacteria testing being 
Page 223 
done. If you know the answer, go ahead and answer. If 
you don't -- but the last, I guess, two sentences, "The 
City stated that the storm drain as-built plans were not 
approved due to not having the two offsite runs." 
And then this last sentence, "The City was also 
requiring bacteria tests prior to paving. " 
Do you have any idea what it's talking about, 
do you have or any personal knowledge? 
A. Bacteria tests are conducted on potable water 
mains. 
Q. On what? 
A. Potable water mains. 
Q. SO this has nothing to do with any stormwater 
outfalls? 
A. That statement does not. 
MR. WILLIAMS: That is all of the questions I 
have about that. I don't need to make that an exhibit. 
I don't have any further questions. 
I don't know if Mr. Hilty does. 
MR. HILTY: No, I don't. 
(The deposition concluded at 5:00 o'clock p.m.) 
(Signature requested.) 
* * * 
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4 I, LORI A. PULSIFER, Certified Shorthand Reporter, do 
5 hereby certify that: 
6 The foregoing proceedings were taken before me, at which 
7 time the witness was placed under oath; 
B The testimony and all objections made were recorded 
9 stenographically by me and were thereafter transcribed by me; 
The foregoing is a true and correct record, to the best of 
my 
skill and ability; 
Pursuant to request, notification was provided that the 
deposition is available for review and signature; and 
I am not a relative or an employee of any attorney, nor am I 
financially interested in the action. 
I have hereunto set my hand and seal this 29th day of 
July 2009. 
/s/ Lori A. Pulsifer 
LORI A. PULSIFER, CSR, RDR, CRR 
Certified LiveNote Reporter 
Idaho CSR No. 354 
Page 225 
DEPOSITION OF BRENT LEE ORTON 
1378 
57 (Page 225) 
EXHIBITD 
to 
AFFIDAVIT OF ANDREW J. W ALDERA IN 
SUPPORT OF PIONEER'S SECOND MOTION 
FOR PARTIAL SUMMARY WDGMENT 
Pioneer v. City of Caldwell 





IN THE DISTRICT COURT OF THE TffiRD JUDICIAL 
DISTRICT OF THE STATE OF IDAHO, 
IN AND FOR THE COUNTY OF CANYON 




vs. ) Case No. CV 08-556-C 
) 





11 CITY OF CALDWELL, 
) 
12 Counterclaimant, ) 
) 
13 vs. ) 
) 
14 PIONEER IRRIGATION DISTRICT,) 
) 
15 Counterdefendant. ) 
16 
17 DEPOSITION OF GORDON LAW 
18 JULY 23, 2009 
19 Boise, Idaho 
20 









Page 3 ._--._ .. __ .-_._-----_ .. __ ... _--------------------_._--------------------_._--------------
1 DEPOSITION OF GORDON LAW 
2 
3 BE IT REMEMBERED that the deposition of 
4 GORDON LAW was taken by the 
5 Plaintifl7Counterdefendant at the law offices of 
6 Moffatt, Thomas, Barrett, Rock & Fields, 
7 Chartered, located at 101 South Capitol Boulevard, 
8 lOth Floor, Boise, Idaho, before Jeff LaMar, a 
9 Court Reporter and Notary Public in and for the 
1 0 County of Ada, State of Idaho, on Thursday, the 
11 23rd day of July, 2009, commencing at the hour of 
1 2 9:03 a.m. in the above-entitled matter. 
13 APPEARANCES: 
14 For the Plaintifl7Counterdefendant: 
15 MOFFATT, THOMAS, BARRETT, ROCK & FIELDS, 
CHARTERED 
16 By: Bradley J. Williams, Esq. 
Scott L. CampbeIJ, Esq. 
17 101 South Capitol Boulevard, lOth Floor 
Post Office Box 829 
18 Boise, Idaho 83701 
Telephone: (208)345-2000 
19 Facsimile: (208)385-5384 
bjw@moffatt.com 
20 
For the DefendantiCounterclaimant: 
21 
HAMILTON, MICHAELSON & HILTY, LLP 
22 By: Mark R. Hilty, Esq. 
1301 12th Avenue Road 
2 3 Post Office Box 65 
Nampa, Idaho 83653 
24 Telephone: (208)467-4479 
Facsimile: (208)467-3058 





























By: Mr. Williams 
Mr. Hilty 





5 - Memo from T. Maguire to G. Law, dated 97 
dated 01/07/1997, Bates 
Nos. COC000284-000292 (9 pages) 
6 - Letter from G. Law to D. Bailey and 99 
G. Smith, dated 03/31/1997, Bates 
No. COC000313 (I page) 
7 - Memorandum from G. Law to Mayor Winder 113 
and Members of City Council, dated 
11/24/1997, Bates 
Nos. COC000119-000128 (10 pages) 
8 - Letter from N. KeIJeher to G. Law, 113 
dated OS/20/1998, Bates No. COC000221 
(1 page) 
9 - Letter from N. Kelleher to G. Law, 115 
dated OS/20/1998, Bates No. COC000222 
(1 page) 
10 - Letter from T. Maguire to G. Law, 121 
dated OS/22/1998, Bates 
Nos. COC000226-0002:27 (2 pages) 
11 - Letter from J. Gregg to G. Law, dated 121 
06/03/1998, Bates Nos. COC000223-000225 
(2 pages) 
Page 2 Page 4 
1 (Pages 1 to 4) 
Associated Reporting Inc. 
208.343.4004 
Gordon Law July 23,2009 P District v. City of Caldwell 
1 that the City is reasserting its position that 
2 Pioneer does not have authority to keep drainage 
3 out. 
4 Q. Uh-huh. 
5 A. That doesn't say Jeff walked in with 
6 that message. 
7 Q. Okay. 
8 A. Are you through with this one? 
9 Q. Yeah. Let me just ask you ... 
il O (Deposition Exhibit No. 39 was marked.) 
;,-1. Q. (BY MR. WILLIAMS): This is a letter, 
iL2 September 6th, 2005, Mark Hilty to Jerrold Gregg, 
il 3 Bureau of Reclamation, thanking him for the 
.. 4 June 22nd, 2005 response to his previous letter of 
.... 5 February 14th, 2005, arguing -- contending that 
C'-6 the Bureau didn't have a right to discharge. 
r 7 And if you'll look down under the 
.. 8 second paragraph at the end, "While the City of 
... 9 Caldwell has no desire to put anyone at risk of a 
20 Clean Water Act violation nor put at risk any 
21. exemption enjoyed under the Clean Water Act, the 
22 zero discharge policy has become untenable for the 
23 City." 
24 So at least the law firm for the City 




























the discharge of storm water into Bureau of 
Reclamation drainage facilities within the next 14 
days, the City of Caldwell will commence discharge 
of storm water into those drainage facilities as 
contemplated in the Caldwell storm drainage 
ordinance, which I previously provided to you with 
my letter of February 14th." 
Do you know if in fact the City did 
commence discharging into storm drains after --
within 14 days of that letter? 
A. I don't know. 
. Q. You are cc'd on this letter; true? 
A. Yes. 
Q. And the last sentence, "Furthermore, 
input from the Bureau of Reclamation and local 
irrigation districts is welcome with respect to 
the nature of outfall facilities connecting storm 
water management systems to Reclamation drains." 
So they're welcoming input. You're saying the 
Bureau doesn't have a right to permit it, at 
least, and they're going to go ahead and do it 
anyway. 
But you don't know if they went ahead 
and started putting outfalls into Bureau 
facilities, to your knowledge? 


























that there was a zero discharge policy of Pioneer 
and the Bureau of Reclamation. 
Does that -- do you agree with that? 
And over on the next page --
A. Wait. 
Q. Go ahead. 
A. Unless I'm missing something, at least 
on that first page, there is no reference to PID. 
So I would say that Mr. Hilty's response is only 
related to --
Q. The Bureau? 
A. -- the Bureau. 
Q. All right. In fairness, I left out 
Mr. Hilty's February letter, but I can go back. 
It's addressed to the Bureau at this point. The 
next page he goes on --
A. Can I ask you a question before you go 
on? 
Was the June 22nd letter, was that one 
of the earlier exhibits? 
Q. Yes. 
A. Okay. 
Q. And the next page, "Unless the Bureau 
of Reclamation can articulate for the City the 




























A. I don't know about anything happening 
within 14 days. . 
Q. All right. The historical rights --
I'll finish this up. I just have a -- I referred 
to throughout these documents. 
What is your understanding of what 
those historical rights are or were, what they are 
based on? 
A. That -- my understanding of that is if 
the property has discharged in the past to these 
facilities, that they have a privilege of 
continuing so. 
Q. And what is that understanding based 
upon? 
A. In part, that they have been 
participants of -- paying participants of the 
irrigation district for many years, and that they 
have paid for those facilities, and that the 
privilege to drain belongs with their property and 
it's a benefit to the property and depriving them 
of it is not a privilege somebody has to do 
unilaterally. 
Q. Do you know what a natural servitude 
is? 
MR. HILTY: Object to the form to the 
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extent it calls for a legal conclusion. 
THE WITNESS: I wouldn't pretend to know 
what those tenns are. 
Q. (BY MR. WILLIAMS): I'll represent to 
you that under Idaho law a natural servitude is a 
natural drainage between adjoining lands so that 
the lower owner must accept the surface water 
which naturally drains onto his land. 
Is that what you're referring to when 
you refer to "historical rights to drain"? 
A. No, I'm referring to history. That 
doesn't mean it doesn't apply. It's just I'm 
referring to the history. 
Q. And are you aware that this natural 
servitude does not include the right to collect 
waters into ditches -- let me see -- where the 
Supreme Court has said, "However, the right of a 
natural servitude could not be artificially 
accumulated and cast upon lower lands in unnatural 
concentrations." So it doesn't include the right 
to build a subdivision and a stonn water system 
and pass that along. 
Were you aware that was a law in the 
state? 


























kind of running a legal analysis or asking for a 
legal analysis on state law and some of these 
rights. So if I can just have an ongoing 
objection, I'll try and keep quiet. 
MR. WILLIAMS: All right. That's fair 
enough. 
Q. You just really -- and I guess I'm 
just really getting at what your understanding of 
the historical rights to drainage are and whether 
you know. 
Are those prescriptive easements, some 
kind of natural servitude? Or I'm not aware of 
any other source of a legal right. But if you 
know, and if you don't feel comfortable answering 
these because they're legal issues, then that's 
fine. 
A. Then with that explanation, I'd prefer 
to leave it in the realm of the attorneys to --
Q. Okay . 
A. -- make their pleadings. 
MR. WILLIAMS: Okay. All right. I believe 
that's all the questions I have. But if you'll 
let me just chat with Mr. Mason for five minutes. 
I think we're done. 
MR. HILTY: Okay. 



























question. It calls for a legal analysis and 
conclusion. 
THE WITNESS: My answer is a discussion of 
what it means is a matter between attorneys. 
Q. (BY MR. WILLIAMS): Do you contend 
that the historical rights the City purportedly 
has are based upon prescriptive easements, if you 
know? 
MR. HILTY: Object to fonn. Calls for a 
legal conclusion. 
THE WITNESS: The implication is not the 
City, but the landowner has a right. And I 
wouldn't characterize it as one legal principle or 
another at this point. 
Q. (BY MR. WILLIAMS): I was going to 
say, if the City's historical rights are based on 
prescriptive easements, does the City own the 
property that's in question in this case at that 
time, or why are they City rights, or do they 
belong to the property owners? 
MR. HILTY: Object to the fonn. And, Brad, 
if you'll permit me, I'll just make an ongoing 
objection. 
MR. WILLIAMS: All right. 





















(Break taken from 5:34 p.m. to 5:37 p.m.) 
Q. (BY MR. WILLIAMS): I understand your 
reluctance to answer questions that call for a 
legal conclusion, but there is a factual component 
to this issue of what the historical rights of the 
City are. And you seem to be the person who's had 
the continuous references to the historical rights 
at the City in protecting those. 
So who, if not you, is going to 
establish the factual foundation for the City's 
historical rights in this case? Do you know who 
that person is going to be? 
A. It would be whoever the city engineer 
is at the time. 
Q. SO if we have to go back to 1976 to 
establish the history of prescriptive easements, 
if that's what it is, and show for five years that 
the City -- or that there was an open, notorious, 
continuous discharge into Pioneer's facilities at 
that time, who in the -- who is that going to be, 
if you know? 
A. You can certainly ask me on some of it 
or how it would be interpreted as being 
historical, if you'd like. 
Q. Do you know the outfalls that are at 
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1 issue in this case that are now admitted by Brent 1 drains? That's a long question. Is that a topic 
2 Orton to be City-owned outfalls? Are you familiar 2 you're going to be offering testimony on? 
3 with those, where they are? 3 A. Well, I believe there would be at 
4 A. You mentioned earlier in the 4 least some latent evidence of the existence of 
5 deposition that there were five or so of them. 5 drains in low-lying areas. 
6 And you mentioned one in particular. 6 Q. But I mean do you know specifically 
7 Q. Uh-huh. 7 that there was a natural watercourse in the area 
8 A. Which appears to be related to a 8 where the Pioneer A Drain is now or the B Drain or 
9 project on Ustick and Tenth Avenue. 9 these drains that are at issue, specific 
~o Q. Right. 0 information? 
1.1 MR. HILTY: Brad, for what it's worth, if 1 A. I would have to go back and research 
1.2 it helps the situation, I have no problem with you 2 it and look at it. 
.... 3 asking Gordon Law factual questions. 3 Q . All right. But you don't, as you sit 
.... 4 MR. WILLIAMS: Right. 4 here today? 
.... 5 Q. And I'm just wondering who among the ... 5 A. No. And it probably would be 
fL6 City will know as of 1976 through 'Sl where the 6 dependent on every specific case. You'd have to 
~7 historical -- what the points of discharge were 7 look at it separately. 
fL8 into Pioneer's facilities at that time, where they 8 MR. WILLIAMS: I believe that's the case. 
~9 were, what they were, what the volume was, and had 9 All right. Well, I have no further 
~o they been discharging for five years from 1976 to ~o questions. And I'll reserve the right to keep 
~1 1981? Do you know that information with respect 21 this open if you use him for some further use, 
~2 to -- ~2 expert or otherwise, as hereto has not been known. 
i23 A. I'm sorry. 23 And perhaps there's going to be additional 
24 Q. -- with respect to the outfalls that ~4 outfalls disclosed later on. 
25 are at issue? 25 I don't know ifyou11 have any 


























A. In those years that you're speaking 
of, I wouldn't have been involved with the City, 
so I wouldn't know those. You'll have to find 
somebody. 
Q. Okay. And that's fair enough. I just 
didn't want to end my deposition and have someone 
say, well, you're the witness at trial that's 
going to establish these. "You're done with him. 
You had your shot. Too bad. You missed it." 
So it's not going to be you; is that 
right? 
A. That's fair. 
Q. Or another alternative that Mr. Orton 
suggested is there's a concept in the law called a 
natural watercourse. If historically back before 
these Pioneer drains and canals were constructed, 
water went into a channel with a bed and drained 
into those and water was flowing in it 
continuously, then that's another legal argument. 
Mr. Orton seems to suggest that he can go out and 
look <1t the land and see some low-lying areas. 
But you weren't there obviously. 
But do you have any knowledge of any 
natural watercourses that were in existence in the 



























knowledge with respect to those. But for now I'm 
done. So I think Mr. Hilty has some questions. 
MR. HILTY: Just very briefly, Gordon. 
EXAMINATION 
BY MR. HILTY: 
Q. Several hours ago now you testified 
about an agreement that you had with the City 
whereby you would be paid for work that you might 
have to do in connection with the City of 
Caldwell, even though you're no longer an 
employee. 
Do you remember the testimony you gave 
to Brad on that? 
A. Yes, vaguely now. 
Q. And I think you said that was set out 
in a letter of some kind that passed between you 
and the mayor; is that right? 
A. I believe it was. 
Q. Okay. And my only question is this: 
Was that arrangement specific to this litigation, 
or was it broad enough to encompass any type of 
assistance the City might need from you in 
connection with your former employment? 
A. It was -- I don't think any specific 
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1. task was identified in there. It was general. 
2 Q. SO whatever tasks you were asked to 
3 work on would be worked out between you and the 
4 City; is that right? 
5 A. That's correct. 
6 Q. And then the letter just set out a 
7 rate of pay that was tied to your former 
8 compensation in some way? 
9 A. It -- essentially the letter 
o identified a rate that was consistent with salary 
1. and benefits on an hourly basis. 
2 MR. HILTY: Brad, I don't have any further 
3 questions. 
4 For the record, I will point out that 
5 Bill Mason's been here all day. I don't think 
6 that he is a -- he's not a client, and he's been 
7 taking notes. He's also been identified as an 
8 expert witness. The City is going to want to have 
9 a copy of those notes. Ifwe can get them today, 
o that would be great. If it comes -- I know you're 
1. working on some additional documentation, expert 
2 files and so forth. But that's the request. 
3 So I guess I'm wondering if you'll 
4 accommodate me on that? 




STATE OF --: ____ -' 
3 ) ss. 
COUNTYOF __________ ~ 
4 
5 I, GORDON LAW, being first duly sworn on my 
6 oath, depose and say: 
7 That I am the witness named in the 
8 foregoing deposition taken the 23rd day of July, 
9 2009, consisting of pages numbered 1 to 294, 
10 inclusive; that I have read the said deposition 
11 and know the contents thereof; that the questions 
12 contained therein were propounded to me; that the 
13 answers to said questions were given by me, and 
14 that the answers as contained therein (or as 
15 corrected by me therein) are true and correct. 
16 
17 Corrections Made: Yes_No_ 
18 
19 GORDON LAW 
2 0 Subscribed and sworn to before me this 
21 day of , 2009, at ~daho. 
22 
23 
Notary Public for Idaho 
24 Residing at , Idaho. 





2 '. I'll just for the record state 
3 Mr. Mason is both a representative of the client, 
4 Pioneer, their engineer, and an expert in the 
5 case. He's assisting us with the litigation, and 
6 he's been here to assist, as experts often do in 
7 depositions .. 
8 MR. HILTY: Yeah, I certainly don't have 
9 any objections to his presence. 
o MR. WILLIAMS: Okay. 
1. (The deposition concluded at 5:44 p.m.) 
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In its Second Amended Complaint for Declaratory and Injunctive Relief 
("Complaint"), Pioneer Irrigation District ("Pioneer") seeks a declaration of its rights and 
obligations pursuant to Idaho Code Section 42-1209. More particularly, Pioneer seeks 
clarification of the operation of Idaho Code Section 42-1209 upon the actions of the City of 
Caldwell ("City") in adopting certain portions of its Stormwater Management Manual that affect 
Pioneer's operation and ownership of its system of irrigation and drainage canals. 
Part of the relief requested by Pioneer in its complaint may require the resolution 
of certain disputed issues of fact, including whether specific municipal stormwater outfalls have 
been unlawfully constructed within Pioneer facilities; and whether the City has "caused or 
permitted" these unauthorized discharges to be installed, either directly or through its adoption 
and implementation of its Stormwater Management Manual. 
The declaratory relief requested by Pioneer in this particular motion, however, 
does not require the resolution of any disputed issues of material fact, and involves the purely 
legal exercise of construing and interpreting Idaho Code Section 42-1209 and various other code 
provisions cited by the City in its answer to Pioneer's complaint. Pioneer has moved for 
summary judgment as to this portion of its requested declaratory relief, seeking a judicial 
declaration that: (1) Idaho Code Section 42-1209 requires persons seeking to encroach upon 
Pioneer's irrigation and drainage easements or rights-of-way! to obtain prior written permission 
before installing any such encroachment; (2) that the City is subject to, and not exempt from, the 
operation of Section 42-1209; (3) that Section 42-1209 vests Pioneer with the initial discretion to 
1 Pioneer uses the term "rights-of-way" throughout, but it intends the term to include any 
Pioneer easements. 
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detennine whether an encroachment is likely to unreasonably or materially interfere with the use 
and enjoyment of its rights-of-way and to deny pennission for the encroachment on those 
grounds; (4) that Section 42-1209 authorizes the removal of encroachments installed after the 
effective date of the statute that are detennined by Pioneer to materially and unreasonably 
interfere with the use and enjoyment of its irrigation and drainage rights-of-way; (5) that 
compliance with the provisions of the City's Stonnwater Management Manual is not an 
affinnative defense and does not excuse compliance with the provisions of Section 42-1209; and 
(6) that the City's approval of unauthorized encroachments subjects it to liability under Section 
42-1209 as an entity "pennitting" those encroachments. 
In its response to Pioneer's motion for summary judgment, the City fails to even 
respond to a number of arguments raised by Pioneer, and responds instead to several arguments 
not asserted by Pioneer in support of its motion, a logical fallacy and legal tactic known as "the 
strawman." Pioneer will address each of these issues below. 
II. 
LEGAL DISCUSSION 
A. The City Does Not Refute Some Of Pioneer's Requested Holdings 
1. Any Encroachment Proposed To Be Constructed In A Pioneer 
Facility Requires Prior Written Permission From Pioneer 
In its brief, City does not argue or even attempt to challenge Pioneer's 
interpretation ofIdaho Code Section 42-1209, that any encroachment proposed to be constructed 
in a Pioneer facility requires written pennission from Pioneer before the encroachment is 
installed. Likewise, City also does not challenge Pioneer's contention that such written 
pennission is required under the statute regardless of whether the proposed encroachment is 
ultimately detennined to cause material or unreasonable interference. Therefore, granting 
Pioneer's motion on these issues is appropriate. 
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2. The Statutes Cited By City In Its Counterclaim Do Not Exempt The 
City From The Operation Of Idaho Code Section 42-1209 
In its response brief, City does not challenge Pioneer's request for summary 
judgment that Idaho Code Sections 50-302, -312, -323, -328, -331, -332, and -333 do not exempt 
the City from the operation of Section 42-1209, including the requirement that prior written 
permission be obtained from Pioneer before the City causes or permits any encroachment to be 
placed within Pioneer's irrigation rights-of-way. The City does not dispute the contention that 
none of these municipal statutes are in conflict with Section 42-1209, nor does the City refute the 
conclusion that, in accordance with a number of well established canons of statutory 
interpretation, any such conflict must necessarily be decided in favor of the operation of 
Section 42-1209. For these reasons, Pioneer is entitled to summary declaratory judgment that the 
City of Caldwell is subject to the provisions of Section 42-1209, including the requirement of 
prior written permission for any proposed encroachment. 
3. Idaho Code Section 42-1209 Vests Pioneer With The Discretion To 
Determine Whether A Proposed Encroachment Will Materially 
Interfere With The Use And Enjoyment Of The District's Rights-Of-
Way 
Through the enactment ofIdaho Code Section 42-1209, the Idaho Legislature 
"provided a mechanism by which an irrigation district could control encroachments to prevent 
interference with the operation ofa canal." Findings of Fact, Conclusions of Law, and Order on 
Pending Motions, dated June 30, 2009, CVOC 0605904, p. 7 (Wilper, J.) ("Wilper Order") 
(attached as Exhibit A to the Affidavit of Dylan B. Lawrence, dated July 10, 2009). To achieve 
this purpose, Section 42-1209 requires written permission from the owner of an irrigation right-
of-way before a proposed encroachment may be placed within the right-of-way, "in order to 
ensure that any such encroachments will not unreasonably or materially interfere with the use 
and enjoyment of the easement or right-of-way." Section 42-1209 also provides that: 
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Encroachments of any kind placed in such easement or right-of-
way, without such express written permission shall be removed at 
the expense of the person or entity causing or permitting such 
encroachments, upon the request of the owner of the easement or 
right or way, in the event that any such encroachments 
unreasonably or materially interfere with the use and enjoyment of 
the easement or right-of-way. 
IDAHO CODE § 42-1209. 
Pioneer seeks summary declaratory judgment that, as the owner of an irrigation 
right-of-way, Section 42-1209 vests Pioneer with the discretion to determine whether or not a 
proposed or existing encroachment "unreasonably or materially interferes with the use and 
enjoyment of its easement or right-of-way" so that it may grant or deny the written permission 
required by Section 42-1209, or request the removal of an encroachment placed without such 
permission. Despite the substantial briefing on this issue on both sides, there does not appear to 
be an actual dispute between the parties regarding this aspect of Pioneer's motion. 
The grant or denial of a permit to encroach upon a property right is ordinarily 
considered a discretionary act. See, generally, Almgren v. Idaho Dept. o/Lands, 136 Idaho 180, 
30 P.3d 958 (2001) (declining to issue writ of mandamus to Department of Lands to issue a 
permit for a noncommercial navigational encroachment because the issuance of such a permit is 
a discretionary act). The statutory grant of discretionary authority to a quasi-public political 
subdivision of the state is not inconsistent with traditional principles of due process or judicial 
review. See, generally, Washington Water Power Co. v. Idaho Public Utilities Comm 'n, 101 
Idaho 567,575,617 P.2d 1242, 1250 (1980) (holding that commission has initial discretion to 
determine whether rates paid by affiliate are reasonable, although "the discretion given the 
Commission is not absolute," and may be judicially reviewed to determine whether "the 
Commission has regularly pursued its authority, including a determination of whether the order 
appealed from violates any right of the appellant under the constitution"). 
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In one portion of its response brief, the City appears to oppose Pioneer's motion 
for summary judgment on the grounds that the exercise of discretion authorized by 
Section 42-1209 is "properly reserved to the judiciary, which is best suited to render an objective 
determination about whether a proposed or existing encroachment constitutes a material or 
unreasonable interference." (City of Caldwell's Response Brief, p. 13y The City later asserts 
the position that the proper interpretation ofIdaho Code Section 42-1209 should "give irrigation 
districts the first opportunity to review proposed encroachments." (Response Brief, p. 17). 
This latter position is in accord with Pioneer's contention that: 
[T]he initial determination of whether an encroachment 
unreasonably or materially interferes with an irrigation district 
easement or right-of-way under Section 42-1209 should be in the 
sole discretion of the irrigation district, not the encroaching party. 
To be clear, if an encroaching party disagrees with Pioneer's 
conclusion that a proposed encroachment would cause 
unreasonable or material interference, that party may seek judicial 
review of the dispute in the appropriate court. 3 
Pioneer's Memorandum in Support of Motion for Partial Summary (Judgment, p. 27). 
The position ultimately advanced by both Pioneer and the City of Caldwell is the 
same as that adopted by Judge Wilper in his recent order in the parallel case of Ada County 
Highway District v. Settlers Irrigation District: 
2 Taken literally, this interpretation of Section 42-1209 would force the filing of a civil 
action before the courts of this state every time a property owner, homeowners' association, 
property developer, or city planner needed permission to alter, move, realign, pipe, tile, cross, 
bridge over, or encroach in any way upon an irrigation right-of-way. Such an interpretation 
would result in an unacceptable and wholly unnecessary investment oftime, money and judicial 
resources on a state wide scale. 
3 A determination as to whether a decision by the irrigation district would be entitled to 
deference on appeal to a district court is not ripe for review at this time, as the resolution of that 
issue is not a necessary component of Pioneer's motion. The discrete issue presented for 
summary judgment here is whether Section 42-1209 confers upon the owner of an irrigation 
right-of-way the initial discretion to determine whether a proposed or existing encroachment 
unreasonably or materially interferes with the use and enjoyment of the right-of-way. 
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Under Idaho Code § 42-1209, the owner or operator of a canal has 
a legal right to grant or withhold pennission to encroach on the 
property interest. ACHD asserts that the statute only pennits an 
irrigation district to deny pennission where an encroachment will 
unreasonably or materially interfere with the canal itself, otherwise 
the irrigation district is obligated to grant pennission. However, 
the statute does not say that the irrigation district shall grant 
pennission to encroach unless that proposed encroachment 
unreasonably or materially interferes with the canal. The statute 
begins by expressing the essential nature of irrigation and drainage 
entities. The statute then states that no person or entity shall cause 
or pennit an encroachment without the written pennission of the 
irrigation district. Finally, the statute explains that the purpose of 
this power to grant or deny the pennission is to prevent 
unreasonable or material interference with the use and enjoyment 
of the easement or right-of-way. Whether an encroachment is 
reasonable or unreasonable, the person or entity seeking to 
encroach must acquire pennission. Idaho Code § 42-1209 is a 
statutory grant of a right to exclude. When viewed in conjunction 
with Idaho Code 42-1208, which prevents adverse possession of 
the property interest in a canal or ditch, and with § 42-1202, which 
imposes liability for the integrity of the canal on its owner, it is 
clear that the Idaho legislature intended to grant an exclusive right 
of possession in the primary easement, which consists of the ditch 
itself 
Unlike fee simple fee ownership, which gives the owner a nearly 
unfettered right to arbitrarily and even unreasonably deny 
pennission to encroach, an irrigation district's right to exclude is 
limited. The statute which provides the authority to grant or deny 
pennission to encroach imposes a standard of reasonableness in 
detennining whether to grant or deny pennission ... [A]s a quasi-
governmental entity, an irrigation district may only make its 
decision to grant or deny pennission through an exercise of reason 
and it has an obligation not to act arbitrarily and capriciously. 
The statutory provision [of § 42-1209] grants an irrigation district 
the initial discretion to make the detennination whether or not to 
grant pennission through an exercise of reason, so long as the 
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irrigation district does not act in an arbitrary4 and capricious 
manner. 
(Wilper Order, pp. 10-13 (emphasis and footnote added).) 
In its brief at pages 11-12, City attempts to dissuade this Court from placing any 
reliance on Judge Wilper's decision in ACHD v. Settlers, because that opinion is a "non-binding" 
"interlocutory" opinion, and further because Judge Wilper "did not address, as PID suggests, the 
standard of review applicable to removal of existing encroachments." City's desire to 
distinguish Judge Wilper's opinion is understandable: Judge Wilper's opinion is completely 
anathema to the position the City advances in this case. However, City's attempt to distinguish 
the holding in the Settlers case is based upon a distinction without a difference. 
In the first place, Pioneer does not argue that Judge Wilper's holding is binding 
upon this Court. However, his thoughtful and well reasoned analysis of the precise statutory 
provisions that are issue in this case is highly instructive and provides meaningful guidance to 
this Court in resolving those important issues. 
Moreover, the City's argument that Idaho Code Section 42-1209 contains one 
standard applicable to an irrigation district when it decides whether to grant or deny permission 
for an encroachment, and yet a second and different standard when the same irrigation district 
makes a determination to remove an encroachment, is completely without merit. Nothing 
contained within the plain language of Section 42-1209 could be read to suggest or even imply 
that there is one standard applicable to the first clause, and a different standard applicable to the 
second. If an irrigation district is competent to determine whether a proposed encroachment 
causes material or unreasonable interference for purposes of granting or denying permission to a 
4 In Harsin v. Pioneer Irr. Dist., the Idaho Supreme Court also reviewed an irrigation 
district action based upon a determination of whether the district acted in an "arbitrary" fashion. 
45 Idaho 369, 375, 263 P. 988, 990 (1927). 
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proposed encroachment, then it must also be competent to determine if an encroachment causes 
material or unreasonable interference in deciding whether to remove said encroachment. If the 
legislature intended to have two (2) distinct and separate standards applicable to the two (2) 
clauses, then surely it would have made the distinction clear within the statute itself. 
The City appears to rely on the holding in Nampa & Meridian Irr. Dist. v. 
Mussell, 139 Idaho 28, 72 P.3rd 868 (2003), to support its position that the District Court, and 
not the irrigation district, is invested with the authority to determine whether an encroachment 
causes material or unreasonable interference for purposes of deciding whether it should be 
removed. However, City's reliance on this case is completely misplaced because it was decided 
in 2003, before Idaho Code Section 42-1209 was even enacted. S.L. 2004, ch. 179, § 3. And, 
the Court in that case was only deciding whether an owner of the servient estate could use its 
property in a manner inconsistent with the use by the owner of the dominant easement estate, 
under the common law. Moreover, as this brief discusses more fully below, the City's 
interpretation of Section 42-1209 is contrary to the plain language of the statute and a variety of 
public policy and practical considerations. 
In summary, in its motion for summary judgment, Pioneer seeks a judicial 
declaration that Section 42-1209 confers upon it the authority and discretion to determine, 
subject to a duty of ordinary care and the constitutional requirement of due process, whether a 
proposed or existing encroachment unreasonably or materially interferes with the use and 
enjoyment of its rights-of-way, and to deny permission for or seek the removal of any 
encroachment determined to be in violation ofthat standard. Because there is no genuine issue 
of material fact in dispute with regard to this legal issue, Pioneer's motion for summary 
judgment should be granted. 
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B. Pioneer Has Standing To Assert A Request For Declaratory Judgment With 
Regard To The Statutory Construction Of Section 42-1209 
1. Pioneer Has Statutory Rights-Of-Way Pursuant To Section 42-1102 
The City of Caldwell opposes Pioneer's motion for summary judgment as to the 
interpretation of Section 42-1209 on the grounds that Pioneer lacks standing to seek declaratory 
judgment with regard to this statute. As Pioneer will explain, this contention is without merit. 
Before proceeding with that analysis, however, it is worth reiterating Pioneer's 
previous discussion regarding all of the responsibilities and liabilities facing Pioneer in the 
operation of its facilities. (Pioneer's Mem. in Supp., pp. 27-28.) As Pioneer has explained, 
based upon statutes such as Idaho Code Sections 42-1102 and 42-1201 through 42-1204, 
"[i]rrigation districts [such as Pioneer] must strike a delicate balance between their statutory 
responsibilities to deliver adequate water to their patrons and to maintain their facilities in good 
repair, and their statutory liabilities if flooding occurs from their facilities." (Pioneer's Mem. in 
Supp., p. 28.) See also, Smith v. Big Lost River Irr. Dist., 83 Idaho 374, 364 P.2d 146 (1961) 
(confirming liability for irrigation districts in the operation of their facilities). Given this scheme 
ofliability, the City's attempt to deprive Pioneer of the ability to ensure the integrity of its 
facilities is fundamentally flawed and should be rejected. 
Idaho's Declaratory Judgment Act provides that "[a]ny person ... whose rights, 
status or other legal relations are affected by a statute, municipal ordinance, contract or 
franchise" has the right to have "determined any question of construction or validity arising 
under the instrument, statute, ordinance, contract or franchise." IDAHO CODE § 10-1202. Pioneer 
is a "person" whose legal relations are affected by Idaho Code Section 42-1209, because 
Section 42-1209 applies to irrigation "easements and rights-of-way," and Pioneer is possessed of 
such "easements and rights-of-way" by virtue of the operation of Idaho Code Section 42-1102. 
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Idaho Code Section 42-1102 provides in pertinent part that: 
When any such owners or claimants to land have not sufficient 
length of frontage on any stream to afford the requisite fall for a 
ditch, canal or other conduit on their own premises for the proper 
irrigation thereof, or where the land proposed to be irrigated is 
back from the banks of such stream, and convenient facilities 
otherwise for the watering of said lands cannot be had, such 
owners or claimants are entitled to a right-oj-way through the 
lands oj others, Jor the purposes oj irrigation . ... 
The existence of a visible ditch, canal or conduit shall constitute 
notice to the owner ... that the owner ofthe ditch, canal or conduit 
has the right-of-way and incidental rights confirmed or granted by 
this section. 
IDAHO CODE § 42-11 02 (emphasis added). 
City acknowledges that Section 42-1102 "grants limited easements and 
rights-of-way to 'owners and claimants to land' who need access to a source of irrigation," but 
disputes that Pioneer is one of the "owners or claimants to land" contemplated by 
Section 42-1102. This bold contention, which is startling on its face, completely ignores the 
statutory and common law framework under which Idaho's irrigation districts have operated for 
over a century. 
"The irrigation district law regards the irrigation district as a unit, and as a legal 
entity, holding title to its property and water rights in trust for the uses and purposes set forth in 
that law." Bradshaw v. Milner Low Lift frr. Dist., 85 Idaho 528, 381 P.2d 440,450-51 (1963). 
The legal title to all property acquired by the district by operation of law vests immediately in the 
district and is held in trust for, dedicated to, and set apart to the use and purposes provided by 
law. IDAHO CODE § 43-316; Yaden v. Gem frr. Dist., 37 Idaho 300, 216 P. 250,252 (1923) (the 
appropriation and diversion of waters or the purchase or construction of a delivery system with 
district funds becomes the property of the district, and is held in trust for the landowners). As the 
trustee ofthe legal title to its patrons' water and ditch rights, irrigation districts are vested with 
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the statutory right "to enter upon any land and to make surveys" and "locate the necessary 
irrigation works ... on any lands which may be deemed best for such location." IDAHO 
CODE § 43-304. 
These provisions ofthe statute were evidently enacted for the very 
purpose of enabling the district to acquire all the water rights and 
privileges held and owned by individuals, companies, or 
corporations within the territorial jurisdiction of the district. It was 
contemplated by the Legislature that districts would be formed 
wherein individuals or small companies might own their own 
water rights and ditches for their private use, and it must have been 
intended that if the district desired to acquire such rights and assess 
the property on which such waters were being applied, it might do 
so by purchasing or condemning the water rights and bringing their 
owners into the community of interest with the other landowners in 
the district, and thereby place them on an equal footing with all 
others against whom assessments might be levied and collected. 
Knowles v. New Sweden Irr. Dist., 16 Idaho 217,234, 101 P. 81, 87 (1908). 
Also: 
An irrigation district is created for the equal benefit and general 
welfare of all persons owning lands therein. Such district owes a 
duty to deliver water for each tract of irrigable land within its 
boundaries. The district holds title in trust to the waters and 
irrigation works, for the various water users who are entitled to 
share proportionately in the entire water supply available for 
irrigation purposes. 
Harsin, 45 Idaho at 375, 263 P. at 990 (emphasis added). 
The landowners in the district, for all practical purposes, sustain the same relation 
to the irrigation district that stockholders in a private corporation sustain to the corporation. 
Nampa & Meridian Irr. Dist. v. Barclay, 56 Idaho 13,47 P.2d 916, 919 (1935). Irrigation 
districts act on behalf ofthe landowners within their districts to put water to beneficial use. US. 
v. Pioneer Irr. Dis!., 144 Idaho 106, 113, 157 P.3d 600,607 (2007). 
Pioneer was duly organized as an irrigation district in 1901 and its organization 
was confirmed by judicial decree. See, Pioneer Irr. Dist. v. Bradbury, 8 Idaho 310, 68 P. 295 
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(1901). Since the time of its organization, Pioneer has held in trust the legal title to all of its 
patrons' water rights and associated rights-of-way. Evidence of the existence ofthese 
rights-of-way is provided by "the existence of a visible ditch, canal or conduit." IDAHO 
CODE § 42-1102. 
To the extent the Court has any reservations on this issue, the Idaho Legislature 
has clarified it beyond doubt. Section 42-1102 was amended in 1996. S.L. 1996, ch. 187, § 1.. 
Critically, the preamble to that legislation begins with the phrase, "RELATING TO WATER 
DELIVERY ORGANIZATIONS." S.L. 1996, ch. 187 (emphasis in original). Accordingly, the 
Idaho Legislature was not under the impression that Section 42-1102 only applies to those 
actually owning fee simple title to irrigated land. Otherwise, it would not have made a blanket 
declaration that the amendment of Section 42-1102 "relat[ es] to water delivery organizations" 
such as irrigation districts.5 
The City also attempts to argue that Pioneer does not own irrigation rights-of-way 
under Section 42-1102 because, according to the City, Pioneer's secretary/treasurer and 30(b)(6) 
deponent Dawn Fowler "was unable to identify any PID property right, or even any PID claim of 
rights, of any kind." (City's Resp. Br., p. 4 (emphasis in original).) The City mischaracterizes 
Ms. Fowler's testimony on this issue. 
A review of that deposition testimony demonstrates that counsel for the City was 
attempting to elicit testimony from Ms. Fowler as to whether Pioneer's property interests in its 
5 The presence of the phrase "owners or claimants to land" in Section 42-1102 can also 
be explained by the timing of enactment of the relevant statutes. The statutory predecessor to 
Section 42-1102, including the "owners or claimants to land" phrase, dates back to 1881. 
Terr. Sess. 1881, p. 269, § 11. Idaho's irrigation district laws were enacted later, beginning 
in 1899. (Pioneer's Expert Witness Disclosure of July 10, 2009, Ex. I, p. 12; see also S.L. 1903, 
pp. 150-86). Therefore, the lack of a specific reference to irrigation districts in Section 42-1102 
is not surprising. 
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facilities are in the fonn of fee simple ownership, easements, or rights-of-way. (Randolph Aff., 
Ex. 0, 80:19-84:6.) Ms. Fowler was unable to provide specific answers to those questions for 
two reasons. First, Pioneer is large, serving approximately 34,000 acres, and operating and 
maintaining nearly 250 miles of canals, ditches, and drains. (Pioneer's Expert Witness 
Disclosure of July 10,2009, Ex. L, pp. 1,3.) Therefore, it would be unreasonable to expect Ms. 
Fowler to answer this general line of questioning with any level of specificity. Second, as 
counsel for Pioneer repeatedly noted in objections to this line of questioning, specifically 
identifying the legal basis for Pioneer's property interests in its facilities calls for a legal 
conclusion. Ms. Fowler is not an attorney, and should not be expected to provide such legal 
conclusions. 
Regardless of City's mischaracterization of this deposition testimony, the simple 
fact is that Pioneer does not need to affinnatively ''prove'' its real property interests in its 
facilities for the purposes of its pending motion for summary judgment, which simply requests 
interpretation of Section 42-1209. Despite City's tortured arguments to the contrary, it 
is perfectly reasonable for this Court to assume, for the purposes of this motion, that 
Section 42-1209 applies to Pioneer. Section 42-1209 applies to any "[e]asements or rights of 
way of irrigation districts." Pioneer's system of canals, ditches, and drains consists primarily 
of open facilities that are readily visible.6 Under Section 42-1102: 
The existence of a visible ditch, canal or conduit shall constitute 
notice to the owner, or any subsequent purchaser, of the underlying 
servient estate, that the owner of the ditch, canal or conduit has 
6 City cannot challenge this factual assertion in good faith. Pioneer has already submitted 
photographs to the Court in the Affidavit of Steven R. Hannula of March 12, 2009, and the 
expert report of Jennifer Stevens, Ph.D. which proves this fact. Pioneer could also provide and 
cite multiple pages of deposition transcripts of Pioneer employees and officials if the City were 
to contest this point. 
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the right-of-way and incidental rights confirmed or granted by this 
section. 
IDAHO CODE § 42-11 02 (emphasis added). 
Based on the foregoing, there can be no disputed issue of material fact that 
Pioneer has standing to bring a declaratory judgment action with regard to Idaho Code 
Section 42-1209 on behalf of each of the "owners or claimants of lands" within its district whose 
irrigation rights-of-way under Idaho Code Section 42-1102 are held in trust by Pioneer. 
The City's contention that Pioneer lacks standing to request judicial interpretation 
ofIdaho Code Section 42-1209 because some of its facilities are drainage, as opposed to 
"irrigation" canals, is similarly without merit. Pioneer has standing to seek declaratory relief so 
long as it is the owner of a single right-of-way subject to the operation of Idaho Code 
Section 42-1209, regardless of whatever additional properties it may own. Simply put, Section 
42-1209 does not distinguish between irrigation delivery and drainage functions. 
In addition, Idaho's irrigation district law expressly recognizes that "all powers 
conferred upon irrigation districts under the laws of this state with respect to irrigation shall be 
construed to include drainage." IDAHO CODE § 43-305; see also, IDAHO CODE § 42-1107 
(" ... and the right-of-way for such drains shall be regarded as equal to that of irrigation 
canals."). 
As the Idaho Supreme Court has stated: 
The dominant purpose of our irrigation district law is to facilitate 
the economical and permanent reclamation of our arid lands, and it 
must be the constant aim of judicial construction to effectuate that 
purpose so far as consistent with the whole body of our law. The 
continued existence of an irrigation district depends upon its ability 
to furnish water to landowners within the district. The stability 
and efficiency of the district as a quasi municipal corporation 
also depends upon the power to construct proper drainage within 
its limits. In the absence of either the right to furnish an adequate 
water supply or to construct an effective drainage system, the 
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very purpose and object of the district would be thwarted, and the 
growth and development of the state retarded to its serious 
detriment. 
Nampa & Meridian Irr. Dist. v. Petrie, 28 Idaho 227, 238,153 P. 425,429 (1915) (emphasis 
added). 
Similarly: 
[W]e adopt the views therein expressed as the opinion of the court 
and hold that an irrigation district possesses the powers necessary 
to drain its overflowed lands and to protect its landowners from 
seepage and overflow waters as well as to supply water to the dry 
and arid lands of the district. 
Pioneer frr. Dist. v. Stone, 23 Idaho 344, 347, 130 P. 382, 383 (1913) (emphasis added) 
(discussing Bissett v. Pioneer frr. Dist., 21 Idaho 98, 104-05, 120 P. 461, 463-64 (1912». 
2. Pioneer Has Express Easements And Rights-Of-Way To Many Of Its 
Facilities 
In addition to Pioneer's statutory rights-of-way under Section 42-1102, Pioneer 
also has express rights-of-way and easements to many of its facilities. (Fowler Aff, ~~ 2,3, 
Ex. A, pp. 6-7, Ex. B; Mason Aff., ~~ 2,3). These are certainly sufficient to provide Pioneer 
with standing to assert rights under, and request declarations regarding, Section 42-1209, as that 
statute specifically applies to "[ e]asements or rights-of-way of irrigation districts." 
3. According To The City, Pioneer Has Prescriptive Easements To Its 
Facilities 
In a letter dated September 14,2007, counsel for the City sent a letter to the u.s. 
Bureau of Reclamation, raising concerns regarding a proposed transfer oftitle to certain drain 
facilities operated by Pioneer from the federal government to Pioneer. (Lawrence Aff., ~ 2, 
Ex. A.) In that letter, the City asserts: 
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[T]he vast majority of the property interests held by USBR and 
PID are undocumented, prescriptive easements. Certainly, the 
long history of use affords USBR and PID prescriptive rights. 
(Lawrence Aff., Ex. A, at COC003112 (emphasis added).) 
While Pioneer does not necessarily agree with the City's characterization of 
Pioneer's property interests in its facilities, the point here is that it is disingenuous for the City to 
now assert that Pioneer does not own any easements or rights-of-way that would bring it within 
the purview of Section 42-1209. According to the City, as of September 14, 2007, Pioneer 
owned prescriptive easements to the "vast majority" of its facilities. A prescriptive easement 
certainly qualifies as an "easement[J or right[]-of-way" under Section 42-1209. Therefore, this 
begs the question: What has occurred since September 14,2007, that has resulted in the 
wholesale loss of the prescriptive easements that, according to the City, Pioneer once owned? 
The City does not say. 
C. The City's Tortured Interpretations Of Sections 42-1102 and 42-1209 Belie 
The Plain Language Of Those Statutes 
1. The Scope Of Pioneer's Right-Of-Way Is Not Limited To Cleaning 
And Maintaining The Ditch 
The City contends that the right-of-way created by operation of Section 42-1102 
is limited to "cleaning and maintaining" the ditch. The City's proposed reading of 
Section 42-1102 is patently absurd where the statute expressly grants a right-of-way for 
''purposes of irrigation," which right-of-way "shall include, but is not limited to, the right to 
enter the land across which the right-of-way extends, for the purposes of cleaning, maintaining 
and repairing the ditch .... " IDAHO CODE § 42-11 02 (emphasis added). 
The holding in Nampa & Meridian Irr. Dist. v. Washington Fed. Sav., 20 P .3d 
702 (Idaho 2001), does not contradict this conclusion. The Washington Federal court concluded 
that the irrigation right-of-way under Section 42-1102 includes such land on either side of the 
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canal as may be necessary to maintain the ditch, but does not incorporate the right to preclude 
placement of a sidewalk within the right-of-way out of concern for pedestrian safety. Nothing in 
the result reached by the Washington Federal court suggests that the irrigation right-of-way 
provided for in Section 42-1102 excludes the right to transport water for purposes of irrigation, 
as suggested by the City. 
2. Evidence Of An Encroachment, As Defined by City, Is Neither 
Necessary Nor Material To Pioneer's Motion For Summary Judgment 
On pages 6 through 9 of its response brief, the City of Caldwell opposes Pioneer's 
motion for summary judgment on the grounds that Pioneer "has no evidence of an encroachment 
under I.C. § 42-1209." According to the City, "[t]o establish an encroachment, PID must show 
interference with the cleaning, maintaining, or repair of its claimed facilities," because "[tJhis 
limited scope of rights defines what constitutes an encroachment on rights obtained pursuant to 
I.C. § 42-1102." (City's Resp. Br., p. 8; see also, City's Resp. Br., p. 19). The City is grossly 
misreading Section 42-1209.1 Simply put, there is nothing in Section 42-1209 indicating that 
Pioneer must "show" or otherwise prove that an outfall constructed in a Pioneer facility qualifies 
as an "encroachment." Any outfall constructed in a Pioneer facility is an encroachment under 
Section 42-1209. 
The City cites a case from New Mexico for the proposition that an 
"encroachment" is "an illegal intrusion upon the lands of another." While an unauthorized 
outfall certainly qualifies as such, there is no need to consult the New Mexico Court of Appeals 
on the definition of "encroachment." This is because the Idaho Legislature has specifically 
defined "encroachment," within Section 42-1209 itself. 
7 Pioneer has already explained why the City's assertion that Section 42-1102 only 
provides a right-of-way for cleaning, maintaining, and repairing its facilities is wrong. 
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According to the Idaho Legislature, "encroachments" into an irrigation easement 
or right-of-way include: "any public or private roads, utilities, fences, gates, pipelines, 
structures or other construction or placement of objects." IDAHO CODE § 42-1209 (emphasis 
added). This definition could hardly be broader. A stormwater outfall, even if the Court were to 
decide it does not qualify as a "pipeline," is most certainly a "structure" and an "object." Simply 
put, any new unauthorized outfall in a Pioneer facility is an "encroachment" subject to Section 
42-1209. 8 Pioneer is not required to independently prove that an outfall legally qualifies as an 
"encroachment" under the City's tortured definition before Pioneer asserts the rights provided by 
Section 42-1209. 
And, even ifthere were some merit to the City's arguments on those issues, this 
issue is not material to the Court's consideration of Pioneer's current motion for partial summary 
judgment. Whether unauthorized municipal stormwater outfalls have been constructed in 
Pioneer facilities is one of the issues of fact to be resolved by this litigation, but not by Pioneer's 
pending motion. Pioneer is not required to show an actual violation of Idaho Code 
Section 42-1209 in order to obtain a summary declaratory judgment interpreting that statute. 
3. The City's Arguments Regarding Removal Under Section 42-1209 
Would Require A Judicial Action Every Time Pioneer Seeks Removal 
Of An Unauthorized Encroachment 
The City argues that Section 42-1209 "does not authorize PID to remove existing 
outfalls and does not allow PID to make determinations as to whether existing outfalls materially 
or unreasonably interfere" with the operation of Pioneer's facilities. (City's Resp. Br., p. 11.) 
8 This conclusion is further supported by the Dayley v. City of Burley case, 96 Idaho 101, 
524 P.2d 1073 (1974). In that case, the Idaho Supreme Court addressed the authority of 
municipalities to collect stormwater and convey it upon the property of another. Id. In that 
opinion, which ultimately severely restricted this municipal action, the Idaho Supreme Court 
referred on multiple occasions to the "encroachment of storm waters." Id., 96 Idaho at 102, 524 
P.2dat 1074. 
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According to the City, the determination of whether an outfall should be removed "is a contested 
judicial matter for the Court to resolve .... " (City's Resp. Br., p. 16.) The City's position 
seems to be that irrigation districts such as Pioneer must initiate a judicial action prior to 
removing any unauthorized encroachment that causes unreasonable or material interference. 
This interpretation is not supported by the text of Section 42-1209, nor by public policy. 
The "removal" portion of Section 42-1209 provides as follows: 
Encroachments of any kind placed in such easement or right-of-
way, without such express written permission shall he removed at 
the expense of the person or entity causing or permitting such 
encroachments, upon the request oJthe owner oJthe easement or 
right-oj-way, in the event that any such encroachments 
unreasonably or materially interfere with the use and enjoyment of 
the easement or right-of-way. 
IDAHO CODE § 42-1209 (emphasis added). 
The use ofthe phrase ''upon the request of the owner of the easement or right-of-
way" here is critical. This is a strong indication that irrigation districts like Pioneer do have 
authority to determine if an unauthorized outfall unreasonably or materially interferes with the 
use or enjoyment of an easement or right-of-way. Otherwise, why would the Legislature have 
provided irrigation districts with the authority to "request" their removal? 
It is also notable that the statute states that unauthorized outfalls that cause 
unreasonable or material interference "shall be removed." ld. (emphasis added). The statute 
does not restrict the irrigation district's ability to initiate the removal. It simply states that 
removal-regardless of who actually removes it-shall be "at the expense of the person or entity 
causing or permitting such encroachments .... " ld. In other words, an irrigation district may 
remove an unauthorized encroachment that it determines unreasonably or materially interferes 
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with its facilities, and then "request" reimbursement from the person or entity who "caused or 
permitted" the encroachment. 
This interpretation is supported by public policy and practical considerations. 
First, encroachments into irrigation district easements and rights-of-way can result in flooding, 
which can cause property damage and put human health and safety at risk. Requiring an 
irrigation district to go to court anytime it seeks removal of such an encroachment would deprive 
the irrigation district of the ability to rectify potentially dangerous situations in a prompt fashion. 
Second is the issue of judicial economy. In this regard, it should be noted that 
much of southern Idaho is served by irrigation districts, canal companies, and other water 
delivery organizations enumerated in Section 42-1209. Requiring all of those entities to initiate 
a judicial proceeding anytime they seek to remove an unauthorized encroachment causing 
unreasonable or material interference would be a waste of judicial resources. To be clear, if a 
party with a legitimate concern about the removal of such an encroachment wishes to challenge 
the removal judicially, it may do so. But to adopt a blanket requirement that irrigation districts 
and other water delivery organizations must initiate a judicial action anytime they seek to remove 
an encroachment does not make sense. It also contradicts the Legislature's expressed 
admonition that these rights-of-way "are essential for the operations of such irrigation and 
drainage entities." ld. 
Pioneer's interpretation is also supported by case law from the Idaho Court of 
Appeals. In 1986, the Idaho Court of Appeals stated that "[an] easement owner has a rightto 
remove obstructions unreasonably interfering with use of the easement, so long as there is no 
breach of the peace." Carson v. Elliott, 111 Idaho 889, 891 (App. 1986) (citing 3 R. POWELL, 
THE LAW OF REAL PROPERTY § 420 (Rohan rev. 1984). Therefore, as long as an irrigation 
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district does not breach the peace, it may remove unauthorized encroachments that cause 
unreasonable or material interference, without obtaining prior judicial approval. 
4. The City's Arguments That It Does Not "Permit" the Construction of 
Encroachments In Pioneer Facilities Are Irrelevant 
In its motion, Pioneer seeks judicial confirmation that the City's approval of a 
land use application that includes an unauthorized encroachment into a Pioneer facility subjects 
the City to removal liability as a party who "permits" the encroachment. This requested holding 
is based upon the plain language of Section 42-1209, which imposes removal1iability upon the 
person or entity "causing or permitting such encroachments." (Emphasis added). This is a 
simple, straightforward analysis that took up little more than one page of text within Pioneer's 
memorandum. (Pioneer's Mem. in Supp., pp. 38-39.) 
In response, the City launched into a five-page missive asserting a mixture of 
irrelevant and "slippery slope" arguments. In doing so, the City relies upon a variety of cases 
from other jurisdictions, including an unreported case from Michigan. (City's R~sp. Br., p. 21.) 
None ofthese arguments are persuasive. 
The City begins by renewing its argument that Pioneer must prove that an outfall 
qualifies as an encroachment. (City's Resp. Br., pp. 18-19.) Pioneer has already refuted this 
argument. Again, Section 42-1209 itself broadly defines "encroachments" to include ''public or 
private roads, utilities, fences, gates, pipelines, structures or other construction or placement of 
objects . ... " IDAHO CODE § 42-1209 (emphasis added). Thus, there is no need to consult 
Black's Law Dictionary, the New Mexico Court of Appeals, or the Georgia Court of Appeals on 
this issue as the City does. 
The City then relies upon the theory of "valid, existing drainage rights." (City's 
Resp. Br., pp. 20-21.) In this and other briefs, Pioneer has explained why this is an invalid legal 
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theory for the City. Simply put, the City continues to assert "existing" and "historic" drainage 
rights, as if saying it makes it so. The City simply has not produced any factual or legal 
justification to continue claiming such rights. 
Finally, the City relies upon the Idaho Tort Claims Act ("ITCA"). (City's Resp. 
Br., pp. 22-23.) The ITCA is totally irrelevant to these issues. First, Pioneer's motion simply 
seeks declaratory relief, not money damages. Second, even if the ITCA were applicable, the 
removal of an outfall does not qualify as "money damages." An example may help to illustrate 
this point. Let us posit that an unauthorized outfall is constructed in a Pioneer facility. Let us 
further posit that this outfall causes flooding in a Pioneer facility, necessitating the re-grading of 
the water conveyance itself and the replacement of a culvert. If there are any "money damages" 
subject the ITCA here, they are the costs of re-grading and culvert replacement-not 
encroachment removal. The cost of removing an encroachment is not a measure of the "money 
damages" that may be suffered as a result of that encroachment. 
D. Pioneer's Motion Simply Seeks Interpretation Of Section 42-1209; 
Therefore, Attempts By The City To Manufacture Factual Issues Should Be 
Ignored 
1. Evidence Of The Unreasonable Or Material Interference Caused By 
The City's Outfalls Is Not Material To Pioneer's Motion For 
Summary Judgment 
As with the City's contention regarding the existence of encroachments upon 
Pioneer's right-of-way, the City's argument that Pioneer cannot establish that its outfalls have 
unreasonably or materially interfered with Pioneer's operation of its irrigation system raises an 
issue of fact which is not material to Pioneer's motion for summary judgment. Pioneer has not 
requested that the Court determine as a matter of law whether the City's encroachments 
materially interfere with the district's operation of its irrigation system. That issue may need to 
be resolved at trial, but only if the Court does not agree with Pioneer's position regarding its 
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right to determine what is material and unreasonable. In its motion for summary judgment, 
Pioneer seeks only declaratory judgment as to the interpretation of Section 42-1209. This issue 
does not require for its resolution any determination regarding the reasonableness ofthe 
interference caused by the City's stormwater outfalls. 
2. Pioneer Does Not Improperly Seek To Diminish The Rights Of Absent 
Parties 
The City of Caldwell contends that Pioneer's motion for summary judgment 
should be denied because this Court "does not have jurisdiction to alter or deprive absent 
property owners of their drainage rights." (Response Brief, p. 9.) Again, the City misstates the 
nature of Pioneer's motion. Pioneer is not requesting summary adjudication of any property 
rights. Its motion is limited to the judicial interpretation of a statute. 
The fact that a court's construction of a statute may affect persons not party to the 
litigation does not deprive the court of jurisdiction over the controversy. In a case involving the 
statutory construction of the Fair Labor Standards Act, the United States District Court for the 
District of Idaho observed that: 
[T]he Declaratory Judgment Act does not contain a requirement 
making all persons parties who have or claim any interest which 
would be affected by the Declaratory Judgment. 
The only question with reference to parties to a Declaratory 
Judgment action is whether a party is made defendant, between 
whom and the plaintiff, a controversy or cause exists. Under such 
circumstances the Court has jurisdiction of that controversy 
without regard to the number of other parties who might havebeen 
joined and a declaratory judgment would apply and bind those 
included as defendants 
Sunshine Mining Co. v. Carver, 34 F. Supp. 274 (D. Idaho 1940). 
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A judicial declaration as to the legal interplay between Section 42-1209, the 
municipal statutes relied upon by the City, and the provisions of the City's Stormwater 
Management Manual would not operate to deprive any person of a vested property right. 
Because there is an actual case or controversy between Pioneer and City, and because Pioneer 
has standing to seek a declaration of its rights and obligations under Section 42-1209, the Court 
has jurisdiction to hear and consider Pioneer's motion for summary judgment. 
The City asserts that, "[i]f the Court enters the order requested by PID, then PID 
will use the Order to prohibit future storm water discharges by non-parties or used by PID to 
unilaterally remove existing storm water discharges .... " (City's Resp. Br., p. 10.) This is a 
highly speculative proposition, which is ironic, given that on the immediately preceding page of 
its brief, the City argues that Pioneer's concerns over stormwater discharges into its facilities 
"are, at best, speculative future events .... "(City's Resp. Br., p. 9.) The City does not explain 
why the City is allowed to "speculate" about future events, while Pioneer is not. 
3. Compliance With The Provisions Of The City of Caldwell's 
Stormwater Management Manual Is Not An Affirmative Defense To 
Removal Of An Encroachment That Violates The Provisions Of 
Section 42-1209 
In its response brief, the City of Caldwell argues that Pioneer "cannot show that 
the alleged encroachment, discharges made pursuant to the Manual, are unlawful. Discharges 
pursuant to the Manual are based upon valid existing lawful rights." (Response Brief, p. 8.) The 
City also argues that "PID fails to address the question of whether the manual conflicts with 
I.C.42-1209." (Response Brief, p. 23.) These contentions raise issues of fact for resolution at 
trial, but again, do not generate issues of fact material to Pioneer's pending motion for summary 
judgment. 
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Pioneer seeks summary declaratory judgment that an encroachment that violates 
Idaho Code Section 42-1209 cannot nevertheless be deemed lawful by a showing that the 
discharge complies with the provisions of the City's Stormwater Management Manual. This is 
simply a confirmation that Section 42-1209 (a statute) is controlling over the Manual (an 
ordinance). Because the City does not challenge Pioneer's contention that Idaho Code 
Section 42-1209 is controlling over the provisions in the City's Manual, Pioneer is entitled to 
entry of summary judgment on this issue. 
It should also be noted that the City again asserts that the Manual is based upon 
"existing" drainage rights. In previous briefing, the City has also referred to "historical" 
discharge rights. Regardless of the label, the fact remains that the City has not proven any such 
"historical" or "existing" drainage rights. It has not produced a written agreement. It has not 
proven any prescriptive easements. Moreover, neither the facts nor the law support the theories 
of natural servitude or discharge to a natural watercourse. This is discussed in detail in Pioneer's 
Second Motion for Partial Summary Judgment of September 1, 2009. Again, Pioneer does not 
believe this issue is relevant to Pioneer's first motion for summary judgment that is the subject of 
this reply brief. However, to the extent the Court deems it relevant, Pioneer hereby specifically 
incorporates the discussions on this issue in Pioneer's Second Motion for Partial Summary 
Judgment and the documents filed in support of that motion. 
In its unsupported claim to "valid existing lawful rights," the City also attempts to 
assert or imply that patrons within Pioneer are somehow legally entitled to "the historical right to 
drain one miners' inch per acre" of any type of drainage water into Pioneer's facilities. (City's 
Resp. Br., p. 8, n. 2.) Again, the City mischaracterizes the deposition testimony upon which it 
relies for this proposition. 
REPLY MEMORANDUM IN SUPPORT OF 




For example, the City cites the deposition of Pioneer Superintendent Jeff Scott to 
support the City's assertion on this issue. (City's Resp. Br., p. 8, n. 2.) What the City fails to 
understand, however, is that the inch-per-acre rule is derived from Pioneer's policy of delivering 
a miner's inch of water per acre of irrigated land. (Lawrence Aff., Ex. B (Scott Dep.), 
147: 13-147:24; 421 :9-11 (emphasis added).) In other words, to the extent a miner's inch of 
water per acre is delivered to a landowner for irrigation purposes, that landowner has the right to 
drain up to a miner's inch of water per acre of agricultural return flows. (Lawrence Aff., Ex. B 
(Scott Dep.), 149:9-149: 11.) This does not include municipal stormwater runoff. (Lawrence 
Aff., Ex. C (Newbill Dep.), 175:17-176:18; 177:1-178:21.) As the unrebutted expert report of 
Jennifer A. Stevens, Ph.D., establishes, Pioneer's irrigation drains were constructed for the dual 
purposes of removing subsurface irrigation water from saturated lands and reclaiming that water 
for further irrigation-not for the drainage of urban hardscapes. (Pioneer's Expert Witness 
Disclosure of July 10,2009, Ex. I, pp. 19-52 (also attached as Exhibit B to the Affidavit of 
Jennifer Stevens, Ph.D. of June 2,2009).) 
Particularly egregious is the City's characterization of the testimony of Leland 
Earnest, one of Pioneer's three current board members. The City cites the Earnest deposition for 
the proposition that "[ d]raining of storm water has always been one of PID' s duties or 
responsibilities." (City's Resp. Br., p. 8, n. 2.) However, the exchange that City relies upon for 
this proposition reads as follows: 
Q. So is it fair to say that patrons within the city of Caldwell 
who are paying money to Pioneer, some of that money paid by 
them is used to maintain and operate drains, correct? 
A. Yes. 
(Lawrence Aff., Ex. D (Earnest Dep.), 94:9-13 (cited as 94:8-12 in City's response brief).) 
REPLY MEMORANDUM IN SUPPORT OF 
PIONEER'S MOTION FOR PARTIAL SUMMARY JUDGMENT - 26 Client:1331340.7 
1416 
In other words, this exchange related only to whether assessments paid by patrons 
within Pioneer are used to maintain and operate Pioneer's drains. There is no reference to 
stormwater. There is no reference to whether a particular drainage function "has always been 
one of PI D's duties or responsibilities." The City has blatantly mischaracterized this testimony. 
E. The Procedural and Factual Background Section of Pioneer's Memorandum 
in Support Of The Motion Is Properly Considered By This Court 
The City asserts that the "Procedural and Factual Background" section of 
Pioneer's Memorandum in Support is irrelevant. (City's Resp. Br., p. 23.) The City goes so far 
as to claim that, "[b]yits own admission, PID states that the 12 pages of background information 
are not relevant .... " Id. The City has misquoted Pioneer. 
In reality, what Pioneer stated was that, "Pioneer's Motion for Partial Summary 
Judgment does not require the determination of facts .... " (Pioneer's Mem. in Supp., p. 3.) 
This is a far cry from stating that the Procedural and Factual Background section is "irrelevant," 
as City claims. 
Pioneer's position is that factual information regarding the development of its 
facilities is critical to an interpretation of statutes like Section 42-1209 that specifically relate to 
those facilities. For example, understanding the original purpose for the construction of those 
facilities can help inform this Court as to their appropriate uses and abilities. Just because 
Pioneer's motion does not depend upon the resolution of material issues of fact, does not render 
this background infonnation "irrelevant." 
"Introduction" and "conclusion" sections of legal briefs and memoranda are also 
not strictly necessary for the resolution of the underlying motion. However, that does not mean 
that they are not appropriately included in those documents. Regardless, Pioneer specifically 
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incorporates its responses to the City's motions to exclude the testimony of Jennifer Stevens, 
Ph.D. and Alan Newbill on this issue. 
F. The City's Characterization Of The ACHD v. Settlers Case As "Now Settled 
And Dismissed" Is A Gross Misrepresentation To This Court 
Pioneer's memorandum in support discusses Judge Wilper's recent order in the 
ACHD v. Settlers case, which deals with very similar issues as this litigation. In an effort to 
marginalize the holdings in the Wilper Order, the City repeatedly describes the ACHD v. Settlers 
case as "now settled and dismissed." (City's Resp. Br., pp. 11, 13.) 
While not critical to this Court's resolution of Pioneer's motion one way or the 
other, counsel for Pioneer feels an obligation to inform this Court that the City's characterization 
of the status of the ACHD v. Settlers case as "now settled and dismissed" was inaccurate at the 
time the City filed its response brief on August 11, 2009. At that time, the parties to that 
litigation had simply executed a Memorandum of Understanding providing a framework for a 
potential stipulation to settle that litigation. (Campbell Aff., ~ 3, Ex. A.) And, a quick review of 
the Register of Actions for that case on the Idaho Supreme Court Data Repository Website 
demonstrates that no order of dismissal had been entered in that case at that time. (Campbell 
Aff., ~ 4, Ex. B.) In fact, on August 14, 2009-three days after the City filed its response 
brief-Judge Wilper issued an order resetting that trial to commence in June 2010. (Campbell 
Aff. ~ 5, Ex. C.) Given that counsel for the City is representing ACHD in the ACHD v. Settlers 




In short, in its pending Motion for Partial Summary Judgment, Pioneer has 
requested that this Court rule on six discrete legal issues regarding the interpretation of Idaho 
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Code Section 42-1209-a statute that is critical and central to this litigation. Rather than 
addressing Pioneer's legal arguments, the City attempts to thwart Pioneer's motion by raising 
irrelevantfactualissues. This Court should resist the City's attempt to manufacture issues of 
fact and should rule on Pioneer's Motion for Partial Summary Judgment and the six legal issues 
presented therein. Further, because the City has not presented any persuasive legal arguments to 
the contrary in its response brief, this Court should grant Pioneer's motion. 
DATED this3~day of September, 2009. 
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